
September 30,2005 

By Electronic Mail 

Ms. Mai T. Dinh 
Assistant General Counsel 
Federal Election Commission 
999 E Street IVW 
Washington, DC 20463 

Re: Comments on Notice 2005-20: Definition of "Electioneering 
Communication" 

Dear Ms. Dinh: 

These comments are submittedjointly by the Campaign Legal Center, Democracy 21, 
and the Center for Responsive Politics in response to the Commission's Notice of Proposed 
Rulemaking ("NPRM) 2005-20, published at 70 Fed. Reg. 49508 (August 24,2005), seeking 
comment on proposed changes to its rule defining "electioneering communication" under 11 
C.F.R. 5 100.29. Specifically,the Commission seeks comment on proposed changes to the 
definition of "publicly distributed" found at section 100.29(b)(3)(i),and to the exemption for 
section 501(c)(3) organizations found at section 100.29(~)(6). 

For the reasons set forth below, we urge the Commission to: 

Adopt the proposal to remove the "for a fee" language from the definition of 
"publicly distributed" at 11 C.F.R. 5 100.29(b)(3)(i); 

Reject the proposal to create a new exemption for unpaid, non-PAS0 
communications; 

Eliminate, in its entirety, the existing exemption for section 501(c)(3) 
organizations from the definition of "electioneering communication" at 11 C.F.R. 
5 100.29(~)(6); 

Reject the proposal to incorporate a PAS0 standard into the section 501(c)(3) 
exemption at 11 C.F.R. 5 100.29(~)(6); 

Reject the proposal to exempt from the "electioneering communication" 
regulations all communicationsthat do not PAS0 a federal candidate; and 



Modify the proposed exemption from the definition of "electioneering 
communication" for advertisements promoting films, books, and plays run within 
the ordinary course of business. 

The three commenters request the opportunity to testify at the hearing on this rulemaking, 
scheduled for October 19-20,2005. 

I. BCRA's Legislative History, Purpose and Structure Make Clear That the 
Definition of "Electioneering Communication" is Critical to Preventing 
Circumvention of Disclosure Requirements and the Corporation/Labor 
Organization Expenditure Ban. 

The Bipartisan Campaign Reform Act of 2002 (BCRA) amended the Federal Election 
Campaign Act (FECA) to define and regulate "electioneering communication," defined as any 
broadcast, cable or satellite communication which: (1) refers to a clearly identified federal 
candidate; (2) is made within 30 days of a primary or 60 days of a general election; and (3) is 
"targeted" to the electorate of the identified candidate. 2 U.S.C. 5 434(9(3)(A)(i). 

Corporations and labor organizations are prohibited from using treasury funds to make 
any payment for an "electioneering communication." 2 U.S.C. $ 5  441b(a) and (b)(2). 
Furthermore, any person who disburses more than $10,000 during any calendar year for 
producing and airing an "electioneering communication" is required to file a statement with the 
Commission identifying, inter alia, the person making the disbursement, all persons who 
contributed $1,000 or more to the person making the disbursement, the amount of the 
disbursement, and the elections and candidates to which the electioneering communication 
pertains. 2 U.S .C. 5 434(9(2). 

Senator Snowe, a chief sponsor of BCRA's "electioneering communication" provisions, 
explained the intent of these provisions: 

I have spoken of the exploding phenomenon of the so-called issue advertising in 
elections. . . . I am talking about broadcast advertisements that are . . . in the 
overwhelming number of instances designed to influence our Federal elections, 
and yet no disclosure is required and there are none of the funding source 
prohibitions that for decades have been placed on other forms of campaigning. 
These are broadcast ads on television and on radio that masquerade as 
informational or educational but are really stealth advocacy ads for or against 
candidates. 

147 Cong. Rec. S2455-56 (daily ed. Mar. 19,2001). 

Congress created three specific and narrow exceptions to the statutory definition of 
"electioneering communication": 












































































