
March 22,2006 

By Electronic Mail 

Mr. Brad C. Deutsch 
Assistant General Counsel 
Federal Election Commission 
999 E Street, NW 
Washington, DC 20463 

Re: 	 Comments on Supplemental Notice 2006-5: Coordinated Communications 

Dear Mr. Deutsch: 

These supplemental comments are submitted jointly by the Campaign Legal Center, 
Democracy 21, and the Center for Responsive Politics in response to the Commission's 
Supplemental Notice of Proposed Rulemaking ("SNPRM") 2006-5, published at 71 Fed. Reg. 
13306 (March 15,2006), which re-opens the comment period in the rulemaking on coordinated 
communications, and seeks comment on new data which the Commission has introduced into the 
record of this proceeding. 

The Campaign Legal Center, Democracy 21 and the Center for Responsive Politics filed 
joint comments at the initial stage of this proceeding,' and a representative of each organization 
testified at the public hearing held in this matter. 

I. 	 Introduction: The Commission's New Data Is Not Responsive to the Central 
Issue. 

The CMAG data entered into the record by the Commission proves only the obvious: that 
candidates run more campaign ads close in time to election day than temporally distant from it, 
and that the number of campaign ads run by candidates increases as election day approaches. 
This should come as a surprise to no one. We certainly do not dispute the point.2 

This data is not, however, dispositive of the central issue before the Commission. 

1 See Comments of the Campaign Legal Center, Democracy 21, and the Center for Responsive 
Politics on Notice 2005-28 (January 13,2006)(with appendices); available at 
http:Nwww.fec.govlpdf/npdcoord~commun/coordination~nprm~comments.sh~l. 


2 For instance, at the Commission hearings on this matter, a representative of Democracy 21 
testified, "I don't contest the proposition that more money is spent within 120 days than is spent outside 
120 days or that more money is spent.. .within 60 days than between 60 and 120days.. ..I think that's not 
the issue." Transcript of Hearing of January 25,2006 at 71 (Simon testimony). 

http:Nwww.fec.govlpdf/npdcoord~commun/coordination~nprm~comments.sh~l


The key problem with the current regulation is neither that it uses a time-frame test for 
coordination, nor that it uses the 120-day period as the time frame. As our opening comments 
state, we support a time frame test as an element of the coordination rules, and in particular, we 
support the use of a 120-day period.3 

Rather, the problem with the current regulation is that, outside the 120 day pre-election 
window, the only test for coordination is whether an ad contains express advocacy.4 Yet as the 
D.C. Circuit noted, that test is "functionally meaningless," Shays v. FEC, 414 F.3d 76,99 
quoting McConnell v. FEC, 540 U.S. 93, 193 (2003). The court said that using the express 
advocacy test as the standard outside the 120-day window "in effect allow[s] a coordinated 
communication free-for-all for much of each election cycle." 414 F.3d at 100.' 

Thus, in our view, the question before the Commission is not whether to keep the 120- 
day rule or replace it with a different time frame, but whether to supplement that standard with 
some test - but one more robust than the "meaningless" test of express advocacy - that would 
apply to those non-express advocacy campaign ads that do run outside the 120-day time frame.6 

In this light, the task before the Commission is to decide whether, as we believe, a 
supplemental test is necessary, or whether, as the Shays court put it, the express advocacy and re- 
publication tests are "adequate by themselves to capture the universe of electorally oriented 
communication outside the 120-day window." 4 14 F.3d at 100 (emphasis added). 

Further, the Commission has to address the "most important" question raised by the 
Shays court: whether "candidates and collaborators" would "simply shift coordinated spending" 
to outside the 120 pre-election period if the current rule remains unchanged. 414 F.3d at 102. 

Only if there has been a showing that non-express advocacy campaign ads that have been 
run, or will be run, outside the 120 day time frame are insignificant, could the Commission 

3 Our comments make clear that we support a time frame test for non-"major purpose" spenders, 
such as corporations, labor unions and individuals. See Comments of the Campaign Legal Center, et al. 
on Notice 2005-28 at 33 ("Our proposed rule incorporates the advantages of the time frame test of the 
2002 rule for any person other than a federal political committee.. . ."). However, we urge the 
Commission to modify the time frame test in order to eliminate the "gap" between the primary election 
and the beginning of the 120-day pre-general election period. See id. 

4 Re-publication of campaign material also meets the "content" test outside the window. 11 C.F.R. 
tj 109.21(~)(2). For purposes of this discussion, however, we assume that, as a practical matter, express 
advocacy is the only test outside the 120-day window. 

5 In the Christian Coalition case, Judge Green called the argument that express advocacy should be 
the content test for the coordination rules to be "untenable," "fanciful," "unpersuasive," "pernicious," and 
designed to "frustrate both the anti-corruption and disclosure goals of the Act." FEC v. Christian 
Coalition, 52 F. Supp. 2d 45, 87-88 & n.50 (D.D.C. 1999). 

6 In our earlier comments, for instance, we suggested that the supplemental test should be whether 
an ad "refers to the character or the qualifications or fitness for office of a clearly identified candidate for 
federal office." See Comments of the Campaign Legal Center, et al. on Notice 2005-28 at 28-3 1. 






















