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I.STATEMENT OF INTEREST

Amicus curiaegCampaign Legal Center, Inc. (CLC) is a nonpartisan,
nonprofit organization which works in the area ampaign finance law,
generating public policy proposals and particigatimstate and federal court
litigation throughout the nation. The CLC has pded legal counsel to parties
andamiciin campaign finance cases at both the federabtatd court level,
including representing intervenors Senators Joh@#it and Russ Feingold in
McConnell v. FEC540 U.S. 93 (2003). More recently the CLC hasigpated in
Randall v. Sorre|l126 S.Ct. 2479 (2006), aidisconsin Right to Life v. FE®lo.
04-1581, 546 U.S. 410 (2006gmanded t®007 WL 124149 (D.D.C. scheduling

order Jan. 19, 2007).

The present case concerns a challenge brought thre€irst and
Fourteenth Amendments of the Constitution to Sae Municipal Code
(“SIMC”) § 12.06.310, which limits contributions tommittees making
independent expenditures. The regulation of sochnaittees is a key issue in
campaign finance law and directly impacts the gg&s and activities of themicus

curiae

This amicusbrief will assist the Court’s understanding of the governing

contribution limits as applied to political comnei&ts making independent



expenditures in federal, state and local electidgyzecifically, the brief will
analyze this issue according to the reddaConnelldecision, an analysis which
the Supreme Court has specifically directed therthaQircuit Court of Appeals to
conduct in a similar casBlorth Carolina Right To Life, Inc. (NCRL) v. Leak#A-
99-798 (E.D.N.C. Oct. 24, 2008ff'd 344 F.3d 418 (4th Cir. 2003)acatecby
541 U.S. 1007 (2004)emanded t®9-CV-798-BO(3) (E.D.N.C. argued Oct. 12,

2006)! The CLC is participating amicus curiaén NCRL

1. SUMMARY OF ARGUMENT

In 1993, the City of San Jose (the “City”) enacéetbmprehensive system
of campaign finance regulation, including a limit contributions to independent
committees — defined to include committees makmugpendent expenditures.
SeeSIMC § 12.06.310. On September 20, 2006, thei®istourt struck down
SJIJMC § 12.06.310 as violative of the First and Eernth AmendmentsSee
Order Granting Plaintiffs’ Motion for Summary Judgnt (September 20, 2006)
(“SJ Order”). Amicusrespectfully submits that the District Court’s gmn was in

error, and urges this Court to reverse the decisgpecifically, this brief will

! In NCRL, a federal district court declared unconstitutl@®veral provisions

of North Carolina’s campaign finance law, includitggcontribution limits as
applied to committees making only independent edperes. The Fourth Circuit
affirmed this decision. The Supreme Court, howgvacated this decision, and
remanded the case back to the Fourth Circuit_fatfier consideration in light of
McConnell v. FEC Seeb541 U.S. 1007 (2004) (emphasis added).




focus on three holdings of the District Court taaticusbelieves are contrary to
controlling Supreme Court precedent and undernfiaestructure of federal
campaign finance jurisprudence.

First, upending the precedent establishedunkley v. Valeo424 U.S. 1
(1976), which clearly distinguishes between contitn restrictions and
expenditure restrictions, the District Court hdldttSIMC § 12.06.310 is a “dual
limit on contributions and expenditures,” and satge the provision to strict
scrutiny. In so holding, the District Court misstiued Supreme Court case law,
which consistently finds that only laws that difgcap an entity’s spending are
“expenditure limits” subject to strict scrutinyn ¢ontrast, SIMC § 12.06.310
restricts only the source and amount of contrimgithat a committee may use for
expenditures in San Jose elections. This incidleffiect on expenditures,
common to all statutory contribution limits, doest transform SIMC § 12.06.310
into an expenditure limit, nor warrant strict sanyitreview.

Second, the District Court erred in holding thah 3ase’s interest in
preventing actual or apparent corruption wouldifysinly “contribution limits on
candidates or committees who coordinate with catd&]” not contribution limits
on committees making independent expendituBeeSJ Order, slip op. at 9. This
holding is directly contrary to thdcConnelldecision. There, the Supreme Court

upheld the “soft money” provisions of the Bipartisgaampaign Reform Act of



2002 (“BCRA"), Pub. L. No. 107-155, 116 Stat. 80@2), which imposed federal
limits on contributions to national and state pemtieven if the party committees
engaged only in independent, non-coordinated &ietsvi 540 U.S. at 134-73.
Further, the Court explicitly noted that its earliecisions, such &salifornia
Medical Assn. (CalMed) v. FE@53 U.S. 182 (1981), had construed the state’s
“anti-corruption” interest broadly to justify lington contributions to political
committees that made only independent expenditusd6.U.S. at 151-152, n.48.
TheMcConnelldecision thus dispelled any doubt regarding thesttrionality of
limits on contributions to committees making indegent expenditures.

Finally, the District Court incorrectly concludduat the language “in aid of
and/or opposition to” in SJIMC § 12.06.310 was vagmefinding this language
unconstitutional, the District Court appeared tmdad that SIMC § 12.06.310
meet a standard akin to “express advocacy,” whelse“communications that
expressly advocate the election or defeat of aidatel’ would be subject to
regulation. As the Supreme Court made cle&@uokley however, the “express
advocacy” standard does not govern with respetddiitical committees” and
other groups with a “major purpose” of influencielgctions. See Buckleyt24
U.S. at 78-79. Because SIMC § 12.06.310 regutatlgpolitical committees,

which by definition, engage in activities to infnee candidate elections, it need



not meet the stringent standards of express adyocHwe language “in aid of
and/or opposition to” provides sufficient notice.
For the above reasoranicusrespectfully asks this Court to reverse the

District Court decision, and declare SJIMC § 12.06.8onstitutional.

1. ARGUMENT

A. SIMC §12.06.310 Isa Contribution Limit, and Is Not Subject to Strict
Scrutiny Review,

The threshold issue in this case is whether SIM2.@6.310 serves as a
limit on the expenditures of appellees COMPAC drelCOMPAC Issues Fund
(the “Chamber Committees”), or a limit on the cdnitions received by the
committees. This provision imposes a $250 limitontributions to “an
independent committee expending funds or makingritanions in aid of and/or
opposition to the nomination or election of a caadk for city council or mayor.”
SJIJMC § 12.06.310(a). The provision also allowsmad to contribute over $250
to a committee if the committee segregates thequom excess of $250 into a
separate account which will not be used in Citydedaite elections. SIJIMC §
12.06.310(b). Although SJCM § 12.06.310 thus setsmits on the spending of
independent committees, the District Court congidétra “content based
expenditure limit,” and applied strict scrutin$eeSJ Order, slip op. at 8Amicus

submits that the District Court misconstrued thiy'€icontributionlimit as an



expenditurdimit, and proceeded to misconstrue Supreme (Jueedent on this
Issue by inappropriately applying strict scrutioythe City’s contribution limit.
Beginning withBuckley the Supreme Court has subjected restrictions on
campaign expenditures to closer scrutiny than st campaign contributions.
See McConnelb40 U.S. at 134~EC v. Beaumon639 U.S. 146, 147-48 (2003).
The difference in treatment is based on the Sup@omegt’'s conclusion that a cap
on expenditures imposes a greater burden on AmeMAiment rights than does a
limit on contributions. The Court found that exg#éuare limits bar individuals
from “any significant use of the most effective nraef communication,” and
therefore represent “substantial ... restraints engirantity and diversity of
political speech.”Buckley 424 U.S. at 19-20. In contrastcontribution limit
“entails only a marginal restriction upon [one’sjldy to engage in free
communication,” because “a contribution serves gsreeral expression of support
for the candidate and his views, but does not comcate the underlying basis for
the support.”ld. at 20, 21. Itis essentially “speech by proxZalMed 453 U.S.
at 195. See als®8eaumont539 U.S. at 147-48 (holding that contributionis “|
closer to the edges than to the core of politigptession”). Furthermore, in terms
of practical effect, a contribution limit leavesriws free to “engage in
independent political expression,” to “associat@évaty through volunteering their

services,” and to “assist to a limited but nonatkslsubstantial extent in



supporting candidates and committees with finarreisburces.”Buckley 424
U.S. at 28. Because contribution limits thus ingadesser burden on First
Amendment rights than do expenditure limits, they@nstitutionally “valid” if
they “satisfy] the lesser demand of being closklwn to match a sufficiently
important interest.McConnel] at 136 quotingBeaumont539 U.S. at 148
(internal quotations omitted).

The District Court’s determination that that SJ®€2.06.310 “serves as a
dual limit on contributions and expenditures” ahdttstrict scrutiny applied was
inconsistent with Supreme Court precedent and lglarerror.

First, calling SIMC § 12.06.310 an expenditurmiti is a misnomer. This
section in no way caps or limits the total amounnoney a political committee
can spend for independent expenditures. Politicalmittees are free to accept
contributions from as many individuals as are wylto contribute — and to spend
every penny supporting or opposing candidates fiyr@fice. Similarly, SIMC §
12.06.310 does not restrict contributors to pditmommittees from making
unlimited expenditures for their own “independealitical expression.”Buckley
424 U.S. at 28. In designating SIMC § 12.06.318x@@nditure limit, the District
Court misapprehends the nature of the laws thatake been deemed
“‘expenditure limits” in Supreme Court precedent:

* Buckley 424 U.S. 1 (1976), found unconstitutional Sec608(e)(1) of the
Federal Election Campaign Act (FECA), which cappetpendent



expenditures “relative to a clearly identified calade during a calendar
year” at $1,000.

* FEC v. National Conservative Political Action Coma¥0 U.S. 480 (1985),
struck down a law making it a criminal offense &orindependent political
committee to spend more than $1,000 to furthec#mepaign of a
presidential candidate in the public financing syst

e Colorado Republican Fed. Campaign Comm. v. FECdfalo 1), 518 U.S.
604 (1996), invalidated a section of FECA that egjtpe total independent
expenditures a political party could make in gehelections.

The case law makes clear that those only lawdtihation as absolute caps an

entity’s political expenditures are deemed “expandilimits” subject to strict
scrutiny.

Here, SJMC § 12.06.310 has at most an indireeteéin a political
committee’s expenditures. Every contribution limistate and federal campaign
finance law, however, has the indirect effect afugng the funds available to the
recipient candidate, party or committee to makeeexgures. This does not
transform a contribution limit into an expenditlireit. The case law confirms
this conclusion. IMcConnel| the Supreme Court considered a challenge to
several provisions of BCRA that sought to checkdtineam of large “soft money”
contributions into national, state and local padynmittees. One soft money
provision — which resembled SIMC § 12.06.310 — sepidederal contribution
limits on all funds raised and spent by nationatypeommittees, regardless

whether the funds were ultimately used for can@idaintributions or wholly



independent expenditureSee2 U.S.C.A. § 441i(a). ThelcConnellcourt
rejected plaintiffs’ argument that, because BCR#0# money provisions
restricted not only a party’s contributions to caadles but also its “spending of
funds,” the provision should be reviewed undecsscrutiny. 540 U.S. at 138.
Instead, the Court found that the soft money promsdid not “in any way limit([]
the total amount of money parties can spend,” amyl restricted the “source and
individual amount” of donationsld. at 139. The overall effect of such a
contribution limit was “merely to require candidai@nd political committees to
raise funds from a greater number of persomgd.’at 136 citing Buckley 424 U.S.
at 21-22. Similarly, here SIMC § 12.06.310 onhtniets the “source and
individual amount” of donations to political comteies. If the Chamber
Committees wish to increase their independent ekpees in City elections they
can do so through the simple expedient of incrggibiair donor base. According
to the reasoning iMcConnel| SIMC § 12.06.310 thus functions purely as a
contribution limit, and should be reviewed as such.

This Court should also note that the conflatiorcatftributions and
expenditures has implications that extend beyoadrstant case. A decision to
apply strict scrutiny to San Jose’s contributionils here would undermine the
structure of campaign finance jurisprudence, wisiclceBuckley has relied upon

the distinction between contribution limits and ergitures limits in determining



the appropriate standard of review. It is no amswesay that the Chamber
Committees’ expenditures are independent, andltleadpplication of strict
scrutiny is warranted on that baSig.here are many federal contribution limits that
potentially reduce the money available to parties olitical committees for
independent expenditures — but that have beendiplyeghe Supreme Court as
constitutionally permissibleSeeg.g, CalMed 453 U.S. 182 (1981) (upholding
$5,000 limit on contributions to a multicandidatdifical committees). Indeed,
theMcConnelldecision depends upon the constitutionality oftlimy
contributions to political parties even if the lisiaffect the parties’ independent
spending.Cf. Colorado Republican Fed. Campaign Comm. v. FECdf2alo 1),
518 U.S. 604 (1996) (striking down party indeperaxpenditure limit, but not

touching limits on contributions to party commitagesed for this purpose). Were

2 Nor does this case present the extraordinarg thett characterizddncoln

Club of Orange County v. City of Irvin292 F.3d 934 (9th Cir. 2002). Lmncoln
Club, the Ninth Circuit considered an Irvine statutatttihat prohibited any entity
that accepted contributions over $320 from makimgpendent expenditures in
Irvine elections. Because thencoln Clubplaintiff recieved membership dues that
exceeded the contribution limit, the statute hadektreme effect of barring the
plaintiff from making any expenditures in Irvinesetions.

Insofar ad.incoln Clubhas not been overruled McConnel] it is clearly
distinguishable from the instant case. The Char@lmenmittees have not shown
that they are prevented from making expenditurésity elections. Further,
because SIJMC § 12.06.310 allows committees to gagréunds accepted in
excess of the contribution limits in a separateant, all committees — even those
that are funded by “over-the-limit” membership duesan participate fully in San
Jose elections. Indeed, the District Court vitjuabnceded as much, stating that
this case is “factually distinguishable frdrmcoln Clubin multiple ways.” SJ
Order, slip op. at 7-8.

10



this Court to apply strict scrutiny to SIMC 8§ 1233 because of its indirect
effect on independent expenditures, the logic isfdlecision would conflict with
longstanding Supreme Court precedent and dictgtiicapon of strict scrutiny to
many existing contribution limits, which hithertave been subject to a less
rigorous standard of review.

B. The Supreme Court Affirmed in McConnell that the Regulation of

Contributionsto Independent Committeesis Constitutional and

Supported by Important Government Interests.

The instant case turns on whether the state oandontributions to
committees that make only independent expenditaraswhether such
contribution limits are justified by a “sufficiegtimportant state interest.” Until
the 2003 Supreme Court decisionMeConnel] this issue was an open question in
campaign finance law. IMcConnel|l however, the Supreme Court upheld
BCRA's provisions limiting contributions to partpmmittees, even those used for
independent spending, and made clear that contiblinits on political

committees making independent expenditures wetii@asby the state’s anti-

corruption interest.

*The Supreme Court recognized the importance oMiti@onnelicase to this
guestion in the ongoing cablrth Carolina Right to Life See supran.1.

11



1. The McConnell Decision Made Clear that Limiting @doutions to
Independent Committees Was Constitutionally Pelbiess

The Supreme Court has long held that contributionmolitical action
committees can be limited without running afoutttd First Amendment. In
CalMed the Supreme Court upheld FECA’s $5,000 limit ontabutions to
multicandidate political committeesSeed. at 185citing 2 U.S.C. 88§
441a(a)(1)(C). A multicandidate political commétis a political committee that
receives contributions from more than 50 individuahd makes contributions to at
least five candidates, as well as potentially mglkntependent expenditures. 2
U.S.C. § 441a(a)(4). Although the plaintiffs ardukat the contribution limit was
“akin to an unconstitutional expenditure limiigl. at 195, the Court applied a less
rigorous standard of review, and found that ther@aution limit served the state’s
interest in preventing actual or apparent corruptsnd preventing circumvention

of FECA'’s other contribution restrictiofs.

4 According to COMPAC's campaign finance reportiadgCalifornia state, the

committee made both independent expenditures aadtadiontributionso
candidates in the 2006 City elections, bringingjnéctly in the ambit of the
CalMedholding. (It reported over $2,000 in contribusaim San Jose mayoral and
City Council candidates in 2006%eeExhibit C, attached heretege alsdection
C,infra. Because COMPAC is thus comparable to the palitommittee
considered b¥alMed theCalMedprecedent controls, and would obviously
support the constitutionality of SIMC § 12.06.3%Gpplied to COMPAC.

12



Although CalMeddid not directly address the constitutionalityliofits on
contributions to committees making only independeqmenditures the
McConnelldecision made clear that the CoualMeddecision had necessarily
upheld limits on contributions to such committees:

[In CalMed, we upheld FECA’s $ 5,000 limit on contributiotws
multicandidate political committees. It is no answeesay that
such limits were justified as a means of preveninadyiduals
from using parties and political committees as fihssughs to
circumvent FECA'’s $1,000 limit on individual coritutions to
candidates. Given FECA'’s definition of “contributié the $5,000
... limi[t] restricted not only the source and amoahtunds
available to parties and political committees tdkeneandidate

> In CalMed the plurality opinion appeared to avoid consiagfithe

hypothetical application” of FECA to political conmtees that make only
independent expenditurekd. at 197, n.17. Further, in a separate opiniostickel
Blackmun, whose fifth vote was necessary for th@silen, suggested that FECA's
$5,000 limit could noapply to such committeesd. at 203 (Blackmun, J.,
concurring in judgment) (“[a] different result waliollow if [the $ 5,000 limit]
were applied to contributions to a political contest established for the purpose
of making independent expenditures, rather thatribations to candidates™).
However, because CALPAC, the committee at issu@ailed made direct
contributions to candidates, the idea of a commitb@aking only independent
expenditures was merely a hypothetical. Blackmsniggestion was therefore
dictum.

Justice Blackmun’s vote @alMedalso undercut his dictum. The plaintiff
had argued that even if Congress could limit cbatrons that the committee
would ultimately use for candidate contributionengress could not limit those
contributions used for administrative expensesahdr independent expenditures.
Brief of Appellants at 34-3%7alMed 453 U.S. 182 (1981). CALPAC's
independent expenditures did not appear to traelglurality — or Justice
Blackmun. The Court upheld the limit without redjdm how the committee would
ultimately use its contributions. That the Cowvitly Justice Blackmun'’s vote) did
not strike down the limit on this ground — or navlyp construe the statute’s reach —
necessarily challenges Blackmun’s own stated misgs/about regulating
committees making only independent expenditures.

13



contributions, but also the source and amount md$uavailable to
engage in express advocacy and numerous other omicated

expenditures

540 U.S. at 151-152 n. 48 (emphasis added). ARgtesentence makes clear, in
the view of theMcConnellcourt,CalMedheld that Congress could limit
contributions to entities that would use them fatapendent expenditures.

TheMcConnellcourt continued by noting th@alMedcould not have
upheld FECA'’s broad limit on contributions to maéndidate political committees
without necessarily deciding this point. With respto party committees, the type
of committee at issue in this portionMtConnellitself, the Court wrote in the
very next sentence after the passage quoted above:

If indeed the First Amendment prohibited Congreesf

regulating contributions to fund [express advocaieg numerous

other independent expenditures], the otherwise-easgmedy

exploitation of parties as pass-throughs (e.gtriet §mit on

donations that could be used to fund candidateriboibns)

would have provided insufficient justification feuch overbroad

legislation.
Id. at 152, n.48. In other words, if contributiorisniately used to make
independent expenditures had no corruptive potetttia overall limit on
contributions to multicandidate committees woulgdbeen unsustainable.
Congress could have justified the limit only ingdda it remedied so-called “pass-

through” corruption and much more narrowly tailorechedies, like “a strict limit

on donations that could be used to fund candidat&ributions,” could have

14



addressed such pass-through corruption conceimss, The overall limit on
contributions to multicandidate committees woulgtdhbeen unconstitutionally
overbroad if contributions to committees makingyandependent expenditures
were sacrosanctvicConnellthus clarifies thaCalMednecessarily stands for the
proposition that the state may limit contributigaagoolitical committees making
independent expenditures.

2. TheMcConnellCourt Found that the Regulation of Contributioms t

Political Parties — Even Those Used for Indepen#8gpenditures — Was
Supported by Important Government Interests

The Supreme Court’s decisionMcConnellto uphold BCRA'’s soft money
provisions reinforce€alMeds proposition that the regulation of contributidos
committees making independent expenditures is itotishally permissible. If
contributions that were eventually used as indepenhexpenditures in federal
elections had no corruptive potential — if they evalways and necessarily
sacrosanct — then the Court would have had toestitkvn many of the soft money
provisions it upheld itMcConnell Instead, the Court found that the soft money
provisions were justified by the state’s inter@spreventing actual and apparent
corruption, broadly defined as “undue influenceaorofficeholder’s judgment,
and the appearance of such influendel.”at 150 quoting FEC v. Colorado

Republican Federal Campaign Comi®s33 U.S. 431, 441 (2001¢¢lorado Il).

15



The “core” soft money provision consideredMicConnel] BCRA Section
323(a), codified at 2 U.S.C.A. § 441i(a), subjedtfunds solicited, received,
directed, or spent by the national parties to faeldentribution limits regardless of
their ultimate use. Section 323(b) extends thysirement to state and local party
entities, imposing federal limits on contributidnssuch entities which are used to
finance “federal election activity,” including vatesgistration, voter identification,
and public communications that promote or opposiearly identified federal
candidate.See2 U.S.C.A. § 441i(b). Significantly, none of ttiederal election
activities” set forth in Section 323(b) necessainlyolves contributions to
candidates, and most often such activities arentaiden independently of
candidates.

Even though BCRA limited contribution that weremibhtely used for
independent spendinlylcConnellheld that Sections 323(a) and (b) were
constitutional, and closely drawn to match the ingat state interest of
preventing corruption and the circumvention of taenpaign finance laws. The
McConnellmajority construed the state’s anti-corruptiorerast broadly. It
expressly rejected the reasoning of Justice Kenaelilysenting opinion, which

asserted that only contributions “made directlyaoused “in_coordination witha

federal office holder or candidate were potentiabhyrupting. Id. at 152 (emphasis

added)see also idat 286-341 (Kennedy, J., concurring in judgmargart, and
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dissenting in part). The majority instead deteedithat large contributions, even
those made to political parties and used for inddpat expenditures, threatened
the integrity of the political system, because takgwed contributors to gain
access and influence over federal candida®e=d. at 146-148 (influence), 149-
151 (access and influence). As the Court notedg8 soft-money contributions
... are likely to create actual or apparent indebt@edron the part of federal
officeholders, regardless of how those funds aimately used.”ld. at 156.

This broad understanding of the state’s anti-cdioagnterest was based on
theMcConnellcourt’s understanding of the “realities of pokti¢dundraising,”
where information about fundraising flowed freeBtlween party committees and
candidatesld. at 152. The record iMcConnellindicated that party committees
made candidates “well aware” of contributors toplety, and donors themselves
“would report their generosity to officeholderdd. at 147. Indeed, candidates
were active participants in the circumvention ahpaign finance laws and
“‘commonly asked donors to make soft-money donatiorise national and state
committees” in order to assist their campaigph.at 146. Given the exchange of
information between the party committees and fddmnadidates, “[i]t is not only
plausible, but likely, that candidates would feedtgful for [soft money donations

to parties] and that donors would seek to exphat gratitude.”ld. at 145.
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In addition, the Court recognized that Sections(8238nd (b) served
Congress’s interest in preventing circumventiogahpaign finance laws.
Regarding the constitutionality of Section 323(b},instance, théicConnell
Court affirmed that Congress could limits all cdmitions to state party
committees used “for the purpose of influencingefadl elections.”ld. at 167.
Although these activities might not pose a thréatate and local parties
themselves corrupting federal candidates, they avallbw the contributors to
corrupt_throughthese committees:

Congress knew that soft-money donors would reag8B&3(a) by

scrambling to find another way to purchase infleentt was neither

novel nor implausible for Congress to conclude fwditical parties
would react to 8323(a) by directing soft-money ciitions to the
state committees, and that federal candidates warijdst as

indebted to these contributors as they had be#rose who had

formerly contributed to the national parties. .rewenting corrupting

activity from shifting wholesale to state committeeend thereby
eviscerating FECA clearly qualifies as an impor@gmternmental

interest.

Id. at 165 (internal citations and quotations omijttethe Court thus affirmed that
circumvention was a valid state concern, evendfftinds raised outside the
federal limits were used only for independent paggnding.

In upholding BCRA'’s soft money provisions, thémcConnellnecessarily
found that contributions to party political comrags can corrupt, regardless

whether such contributions are used for coordinataddependent expenditures.

The Court’s key observation was that a contribusiattimate use is not the basis

18



for identifying its corruptive potential. Rathénge potential for corruption stems
from the ability of donors to gain undue accesartd influence over candidates as
a result of their contributions to a political part

3. The State’s Broad Anti-Corruption Interest Artideld inMcConnellAlso
Supports San Jose Municipal Code 8 12.06.310.

The state interest that justified the contributiamts on party committees in
McConnellalso supports San Jose’s limits on contributionson-party
committees making independent expenditures. Thel8se campaign finance
statute, including SJMC § 12.06.310, was enactédravent[] the perception by
the public” that big contributors “exercise unduaroproper influence over
elected officials.” SIMC § 12.06.200. Thus, imeimg SIMC 8§ 12.06.310, the
City recognized that contributions to political cmittees are potentially corruptive
— regardless of whether the contributions are altly used for direct candidate
contributions or independent expenditures.

The District Court rejected San Jose’s articulatéerest in the contribution
limit, citing McConnellfor the proposition that that the state’s antiraption
interest would only justify “contribution limits ocandidates or committees who
coordinate with candidates.” SJ Order, slip of.atn so ruling, the District
Court got the holding dicConnellbackwards. As discussed abovieConnell
upheld contribution limits on national and statetipa, even when party entities

engaged only in independent, non-coordinated féeéxation activities. The
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McConnellcourt expressly rejectdtie position of the District Courti-e. that

only “contributions made directly to ... and expend#s made in coordination
with a federal officeholder” were corruptive — dodind that “this crabbed view of
corruption” was contrary to “precedent” and “comnsamse.”ld. at 152.

In addition to misconstruinigilcConnel| the District Court also failed to
recognize that in reality contributions to indepemidcommittees, like
contributions to political parties, lead to actaatl apparent corruption in the
electoral system. Political parties and indepehdemmittees share three
essential features that make both entities idaadaits for contributors who seek
to gain influence over candidates and officeholders

First, both parties and independent political cottews are founded
primarily to advocate for the nomination or elentmf candidates. The Chamber
Committees here are registered political commiftieaed for the “purpose of
influencing or attempting to influence the actidrthee voters in a municipal
election for or against the nomination or electoidone or more candidates.”
SIMC § 12.06.04Gsee alsdSection Cinfra. Because of this exclusive focus,
political committees, like parties, have the “capaio concentrate power to elect
candidates.”Colorado II, 533 U.S. at 455. By pooling individual resouraesl
monitoring, rewarding, and punishing more effedintean can any individual the

behavior of candidates and officeholders, politmahmittees “marshal the same
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power and sophistication for the same electoraaihjes as the political parties
themselves.”ld. This focus and “capacity to concentrate powestinguishes

both parties and political committees from othelependent political players, such
as private individuals, which have fewer resourbesader commitments and less
inclination to concentrate exclusively on influamgicandidate elections.

Second, the informational exchange that takes flat@een political parties
and candidates also occurs between political coreestand candidates they
support. AMcConnellnoted, candidates notice the large contributionsived
by party committees, and “feel grateful” for su@ntributions, even if the party
uses such contributions for independent party edipgmes. See McConnelb40
U.S. at 145. Itis likely that candidates are diguisavare of contributions that go
to non-partycommittees, and equally appreciative of commiggaenditures —
albeit independent — that support their campaidfeticularly in the microcosm of
a City election, it is improbable that a local cialade would not note the identities
of the individual contributors who made large cidmitions to political committees
that independently spent money on the candidatfialh

Lastly, and closely related to the first two simiias, is the potential for
circumvention posed by parties and political coneeis. See Colorado Il, 533
U.S. at 454-55. Because of their narrow focusstefal power and publicly-

recognized fundraising abilities, independent cottaes, like parties, are
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“effective conduits for donors desiring to corruptcandidates and
officerholders.” McConnel| 540 U.S. at 156, n.51. Indeed, MeConnellcourt
acknowledged that independent tax-exempt organizsitisuch as political
organizations registered under Section 527 ofrtkeyhal Revenue Code,
represented the new front for large-scale circuriwarof FECA. Id. at 176-80.

The Court recognized that political partteemselves used independent tax-

exempt organizations to circumvent the law, nothg the record demonstrated “a
robust practice” of parties “rais[ing] large sunisyaney to launder through tax-
exempt organizations engaging in federal electaivities.” 1d. at 179; 2 U.S.C.
441i(d). Similarly, the Chamber Committees hemspnt an attractive opportunity
for both private donors and political parties tauhder” large donations through
an independent entity that supports their prefeceadlidates. Finally, even if
donors to independent committees are not actuedliting to “corrupt” candidates,
this situation certainly gives rise to the appeeeainat donors are attempting to
circumvent San Jose’s campaign finance statutasgoire political influence over
candidates and officeholders.

Due to these characteristics shared by both palliparties and independent
committees, the same state anti-corruption inteéhestsupports federal limits on
contributions to party committees supports San’sasgosition of reasonable

contribution limits on committees making indepernd&xpenditures.
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Because the District Court ruled as a matterwftlaat the City’s anti-
corruption interest would only support contributionits relating to “candidates or
committees who coordinate with candidates,” itmd reach the narrower
guestion of whether the City had submitted suffitievidence to justify its
enactment of SIMC § 12.06.310. Although the Qustiourt’s decision to grant
plaintiffs’ summary judgment motion cut short threation of a full record at the
district court level, the City has neverthelessmsuited sufficient evidence to
justify its contribution limit.

While “mere conjecture” is not an adequate bamisafcampaign finance
statute bearing upon First Amendment rights, theafqum of empirical evidence
needed to satisfy heightened judicial scrutiny .ll vary up or down with the
novelty and plausibility of the justification ra& See McConnelb40 U.S. at
144,quotingNixon v. Shrink Missouri Government PAE28 U.S. 377, 391
(2000). The corruptive potential of direct contrtiions to candidates and their
campaigns is not in disput&eeBuckley 424 U.S. at 26-28. Further, the Supreme
Court’s decisions itfMicConnellandCalMedhave established the government’s
interest in preventing contributors from circumvegtlimits on direct
contributions to candidates by funneling money déitical committees for
“independent” spendingMcConnel| 540 U.S. at 165-6& alMed 453 U.S. at

198. San Jose’s interest in SIMC § 12.06.310Quis tiardly “novel” or
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“implausible.” Furthermore, the City has also aaluced significant evidence to
support its contribution limitSeeOpening Brief of Appellants (Feb. 5, 2007), at
52-54. The City also highlighted that SIMC § 12326, as part of San Jose’s
campaign finance statute, was enacted in resporséallot measure passed by
City voters, demonstrating that political corruptiwas a concern to the public.
See Shrink Missoyrb28 U.S. at 394 (“[A]lthough majority votes dotna defeat
First Amendment protections, the statewide votgadallot measure] certainly
attested to the perception [that] ... voters deteedhithat contribution limits are
necessary to combat corruption and the appearbheoeof”) (internal quotations
omitted). Given this quantum of evidence, the Geg amply fulfilled its burden
to substantiate its interest in the contributioniti If there are any doubts as to the
sufficiency of the record, howevenmmicusrespectfully requests that the Court
refrain from ruling on this issue, and instead rechthe matter back to the district
court for further fact-finding.See, e.g Citizens for Clean Gov't v. City of San
Diego, 2007 WL 121146 (9th Cir. 2007) (remanding casalltmwv further
evidentiary development regarding the state’s @#in regulating contributions to
recall committees).

C. SIMC §12.06.310 Satisfiesthe Due Process Clause of the Fourteenth
Amendment.

The District Court also struck down SIMC § 12.06.8h Fourteenth

Amendment grounds, holding that the language ofG3&\W.2.06.310 was

24



unconstitutionally vague, and would have a “chglieffect on COMPAC’s
exercise of its free speech rights.” SJ Ordep,@i. at 10. In so holding, the
District Court did not properly apply the “vagues&doctrine, which voids a
statute not when a statute is merely “imprecisat"dnly when “no standard of
conduct is specified at all.Village ofHoffman Estates v. Flipside, Hoffman
Estates455 U.S. 489, 495 (1982). Further, the Dist@ourt ignored th&uckley
decision which makes clear that vagueness clairtisecfort asserted by the
Chamber Committees do not render a statute susiM€ § 12.06.310
unconstitutional — because the Chamber Committessfer the purpose of
influencing candidate elections and their expemdgare, by definition, for that
purpose.

SJIMC § 12.06.310 restricts contributions “to oramalf of an independent
committeeexpending funds or making contributions in aichnél/or opposition to
the nomination or election of a [City] candidat&he application of this section is
thus limited to “committees,” which are in turn ohefd in the Municipal Code as
any person who “receives contributions or make®edjures or contributions for

the purpose of influencing or attempting to inflaerthe action of the voters in a

municipal election for or against the nominatiorel®ction of one or more

candidates SIJMC § 12.06.040 (emphasis added). The da&fmof “committee”

also sets minimum thresholds of activity, only aawg those entities that receive
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at least $1000 in contributions per yearnake independent expenditures of at
least $1000, omake contributions “to or at the behest of canteisland
committees” equaling at least $10,000 per yédr.

Because SIJMC § 12.06.310 applies only to politoahmittees, the
language “in aid of and/or opposition to” in thi®ypision is inherently self-
limiting. Read in conjunction with the definitimf “committee,” SIMC §
12.06.310 only reaches entities which are committé‘thfluencing the action of
the voters in a municipal election for or agaihg homination or election of one
or more candidates.” It is thus unclear how SIMI2 ®6.310 will sweep so
broadly as to reach groups engaged only in issegsion, as feared by the
District Court. A group engaging in pure issuecdssion would have no reason to
register as a political committee in the first g@laand thus would not be subject to
SJMC § 12.06.310. The District Court’s concludioat SJIMC § 12.06.310 is
vague because it potentially infringes upon coustibally protected speech is
thus unfounded.

Federal campaign finance jurisprudence bears aattalysis. In finding
SJMC 12.06.310 vague, the District Court appeadetoand that the ordinance
meet a standard akin to “express advocacy.” Thpee®oe Court has made clear,

however, that campaign finance laws regulating miggdions with a “major
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purpose” of influencing elections, such as the diemCommittees here, need not
be drawn so narrowly so as to cover only expresecaty.

In Buckley the Court considered a “vagueness” challenge toA&C
definition of “expenditure” as it related to cenalisclosure provisions of the Act.
424 U.S. at 79-80. FECA defined “expenditure” asy' purchase, payment,
distribution, loan, advance, deposit, or gift ofrmag or anything of value, made by

any person for the purpose of influencing any @ador Federal office....” 2

U.S.C. 8§ 431(9)(A) (emphasis added). The Courteeaserned that the language
“for the purpose of influencing any election,” cdydotentially subject not only
candidate advocacy, but also “issue discussioféderal regulation. It found,
however, that as applied to “political committeasliich it construed as
“organizations that are under the control of a adetteé or the major purpose of
which is the nomination or election of a candidatee definition did not raise
vagueness concernid. at 79. The Court reasoned that if a group’s maympose
Is influencing candidate elections, its expendguin be assumed to fall within
the core area sought to be addressed by Congesskdre “by definition,
campaign related.Id. at 79. In contrast, the Court found that théustay
language “for the purpose of influencing,” as apglio individuals and “non-
major purpose” groups, was unconstitutionally vagGensequently, as applied to

these groups, it narrowed the definition of “exp&mé” to cover only express
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advocacy, or “communications that expressly adwotia¢ election or defeat of a
clearly identified candidate.fd. at 80.

The Supreme Court thus made cleaButkleythat the adequacy of the
definition of “expenditure” would depend on themdigy of the parties it sought to
regulate. SpecificallyBuckleyfound that an “express advocacy” standard is not
necessary in connection to a political committe@sehmajor purpose is to
influence candidate elections.

The District Court here erred in not likewise rgoezing that SIMC 8§
12.06.310 should be evaluated in light of the parti regulates. By its terms,
SJIJMC § 12.06.310 only applies to “committees.” tker, the Municipal Code
makes clear that only those entities which workrtluenc[e] ... the actions of
the voters ... for or against the nomination or éte&cof one or more candidates”
are committees. SIJMC § 12.06.040. Because SJM0%.310 thus only applies
to committees whose purpose relates to “the nomimair election” of candidates,
the language of this provision need not conforrth&o“express advocacy”
language articulated Buckley In this context, the language “in aid of or in

opposition” in SJIMC § 12.06.310 is more than sugfit to satisfy the Fourteenth
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Amendment. It certainly is no vaguer than FECA’s definitioh“expenditure,”
which Buckleyupheld as applied to “major purpose” groups.

The facts of the case support this conclusion MEEBC and the COMPAC
Issues Fund are political committees, and theiom@ayirpose relates to candidate
elections in San Jose. First, both Chamber Comesttegistered as committees
with the Secretary of the State of California ie 2006 electionSeeExhibit A,
attached heretbCal. Gov't Code § 82013, 84101. They did not eshtheir
status as “committees” under San Jose law in tigation below. Nor are they
contesting the constitutionality of the definitioh“committee” on vagueness or
overbreadth grounds. Second, the activities ofihember committees indicate
that their “major purpose” relates to influencirapdidate electionsSee FEC v.
Massachusetts Citizens for Li#79 U.S. 238, 262 (1986) (noting that a group’s
independent spending activities can indicate ttre brganization’s major purpose
may be regarded as campaign activity”). Accordmthe Chamber Committees’

reporting to the state, both committees suppordéadicates in the 2006 San Jose

® The statute might present a closer case if lleggd individuals or “non-

major purpose” groups, since their expenditureslevaat necessarily be election-
related. However, SJIMC 8§ 12.06.310 by its ternpiep only to committees, and
the Chamber Committees do not dispute their segummittees.

! Exhibits A through C are reports which the Chanm®emmitttes filed with
the California Secretary of State, publicly avagasthttp://www.cal-
access.ss.ca.gov/Campaign/Committed$le Court may take judicial notice of
these public documents pursuant to Fed. R. Evitl. 20
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election. For instance, the COMPAC Issues Fundrted making almost
$190,000 in independent expenditures for mailingsstipport Chuck Reed for
Mayor” or “to oppose Cindy Chavez for Mayor.” EkiiB. COMPAC reported
making approximately $1,000 in diremintributions to mayoral candidates and
approximately $1,250 in direct contributions toyGtouncil candidates in the
2006 San Jose elections. Exhibit C.

As these facts show, the Chamber Committees ditecalocommittees
whose major purpose is to influence candidate ielext Under the precedent set
by BuckleyandMcConnel| they are therefore not entitled to a bright-flagpress
advocacy” test. Because the committees’ expereditare presumed to be
“campaign related,” SJIMC § 12.06.310 provides téth more than sufficient

notice of the activities it covers.

8 COMPAC is also organized under Section 527 ofrthernal Revenue

Code, 26 U.S.C. § 527, which provides tax-exempgioripolitical

organizations,” defined to mean entities “organiaadoperated primarilyor the
purpose of directly or indirectly accepting conttions or making expenditures, or
both, for ... influencing or attempting to influenitee selection, nomination,
election, or appointment of any individual to argdEral, State, or local public
office ....” 26 U.S.C. § 527(e)(1)-(2)5ee alsdxhibit D, attached hereto. Thus,
COMPAC's decision to register under Section 527icas that its “primary
purpose” is influencing candidate elections.
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CONCLUSION
For the reasons set forth above, the judgmerteoDistrict Court should be

REVERSED.
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