UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

CHRISTOPHER SHAYS and )
MARTIN MEEHAN )
)
Plaintiffs, )
)
v. )

) Civil Action No. 06—CV-1247 (CKK)

FEDERAL ELECTION COMMISSION, )
)

Defendant. )

MOTION AND SUPPORTING MEMORANDUM OF POINTSAND AUTHORITIESOF
U.S. SENATORSJOHN MCCAIN AND
RUSSELL D. FEINGOLD TO PARTICIPATE ASAMICI CURIAE

U.S. Senators John McCain and Russell D. Feingmydtheir undersigned counsel,
respectfully move this Court for leave to parti¢g@an this case aamici curiaein support of
Plaintiffs in the above-captioned matter and te fthe attached Memorandum Opposing
Defendant Federal Election Commission’s (FEC) Mofiar Summary Judgment.

Amici propose to limit their participation to filing bfeeand making arguments on issues
before the Court. Counsel famici has spoken with Mr. Charles G. Curtis, counsel for
Plaintiffs, who has consented to thenici participation of Senators McCain and Feingoldhis t
proceeding; Defendant FEC has not consented.

As grounds for this motiogmici would show unto the Court that:

1. Proposed micus John McCain is a U.S. Senator, representing thte st
Arizona. Senator McCain was first elected to th&.Usenate in November of

1986 and was re-elected every subsequent six y@aoposed micusRussell D.



Feingold is a U.S. Senator, representing the stfatéisconsin. Senator Feingold
was first elected to the U.S. Senate in Novembend @82 and re-elected in
November of 1998. Senators McCain and Feingolceveaich re-elected to the
Senate in November of 2004.

. Senators McCain and Feingold were the principal. $&nate sponsors of the
Bipartisan Campaign Reform Act of 2002 (“BCRA”), L. No. 107-155, 116
Stat. 81. They worked together over seven yeasetare passage of BCRA, to
rid politics of the corrupting influence of soft mey and enhance the public’s
confidence in the workings of its governing ingdiuas.

. The present case is a “related case” to an eadige in which Senators McCain
and Feingold participated asnici curiae with the FEC’s consent at both the
district court and Circuit Court levelShays v. FEG“Shays’l), 337 F. Supp. 2d
28 (D.D.C. 2004)motion for stay denied340 F. Supp. 2d 39 (D.D.C. 2004),
aff'd, 414 F.3d 76 (D.C. Cir. 2005gh’g denied Oct. 21, 2005.

. In Shays | this Court invalidated fifteen of nineteen chafled FEC regulations
to implement the Bipartisan Campaign Reform Ac2002 (BCRA), legislation
co-sponsored by Senators McCain and Feingold. présent “related case” is a
challenge to multiple rules re-promulgated by tlE&CHn response to this Court’s
order inShays | specifically, those pertaining to “coordinatedrsounication,”
“federal election activity,” and federal candidaaad officeholder soft money
solicitation at state party fundraising events. n&ers McCain and Feingold
strongly support the efforts of plaintiffs to cledge these recently re-

promulgated FEC regulations, which undermine thip@ses and intent of BCRA



and violate the Administrative Procedures Act (AP&jdified at 5 U.S.C. §§ 551
et seq

5. In addition to participating aamici curiaein the relatedShays Icase, Senators
McCain and Feingold participated asnici curiae with the FEC’s consent in
Shays v. FEQ"Shays I1), 424 F. Supp. 2d 100 (D.D.C. 2006) (challengeht®
FEC's failure to promulgate a rule regulating stiecth*527” organizations).

6. Moreover, Senators McCain and Feingold particghais parties before this
Court and the United States Supreme Court in thdnteark McConnell case,
defending the constitutionality of BCRAMcConnell v. FEC 251 F. Supp. 2d
176, 260-64 (D.D.C. 2003) (three-judge couggr( curian), aff'd, 540 U.S. 93
(2003) (defendant-intervenors).

7. This motion is timely in that the enclosed MemonamdOpposing Defendant
FEC’s Motion for Summary Judgment is being subrdittathin the time limits
set forth in this Court’s scheduling order for alyeto Defendant FEC’s Motion
for Summary Judgment. Moreover, participationdmgici will not delay these
proceedings in any way or burden any party.

WHEREFORE, premises considered, Senators John Mc&ad Russell D. Feingold
respectfully pray that this Court will grant thistion and permit them to participate in this case

asamici curiae



Respectfully submitted,

/sl J. Gerald Hebert

J. GERALD HEBERT

(D.C. Bar No. 447676)

PAUL S. RYAN

(D.C. Bar No. 502514)

THE CAMPAIGN LEGAL CENTER
1640 Rhode Island Ave. NW, Suite 650
Washington, DC 20036

Tel: (202) 736-2200

Fax: (202) 736-2222

Counsel forAmici Curiae
Senators John McCain and Russ Feingold

Dated: Feb. 16, 2007



UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

CHRISTOPHER SHAYS and )
MARTIN MEEHAN )
)
Plaintiffs, )
)
v. )

) Civil Action No. 06—CV-1247 (CKK)

FEDERAL ELECTION COMMISSION, )
)

Defendant. )

)
ORDER

Pending before the Court is a motion by Unitedest&enators JOHN McCAIN and
RUSSELL D. FEINGOLD for leave to appear in this sa@asamici curiaeand to file a
Memorandum Opposing the Defendant FEC’s MotiorSioammary Judgment. For good
cause shown, the motion for leave to participat@naiei curiaeby Senators McCain and
Feingold is hereby GRANTED and the Memorandurmmiici Curiaeshall be filed in this
case.

This day of February, 2007.

United States District Judge



CERTIFICATE OF SERVICE

| hereby certify that the foregoing motion with popting memorandum of points and

authorities and proposed order have been filegmail, pursuant to Part I(I1)(F) of the “Clerk’s

Office General Information & Civil Filing Procedwg’e(Documents Exempt From the CM/ECF

System), on this I8day of February, 2007. In addition, the followicmounsel have been served

with copies of the foregoing motion for leave tortapate amici curiae with supporting

memorandum of points and authorities and proposaer wia email (where email addresses are

available and known) and via first-class mail, pgstpre-paid.

Attorneys Representing Plaintiffs:

Roger M. Witten (Bar No. 163261)

WILMER CUTLER PICKERING
HALE AND DORRLLP

399 Park Avenue

New York, New York 10022

(212) 230-8800

Randolph D. Moss (Bar No. 417749)

WILMER CUTLER PICKERING
HALE AND DORRLLP

1875 Pennsylvania Avenue, N.W.

Washington, D.C. 20006

(202) 663-6000

Donald J. Simon (Bar No. 256388)

SONOSKY. CHAMBERS, SACHSE,
ENDRESON & PERRYLLP

1425 K Street. N.W., Suite 600

Washington, D.C. 20005

(202) 682-0240

Charles G. Curtis. Jrpfo hac vice
Michelle M. Umberger (Bar N0.480620)
David L. Anstaettgro hac vicég

Lissa R. Koop§ro hac vicg

HELLER EHRMAN LLP

One East Main Street. Suite 201
Madison, Wisconsin 53703

(608) 663-7460

Fred Wertheimer (Bar No. 154211)
DEMOCRACY 21

1825 Eye Street, N.W., Suite 400
Washington, D.C. 20006

(202) 429-2008



Attorneys Representing Defendants:

Lawrence H. Norton

Richard B. Bader (Bar No. 911073)
David Kolker (Bar No. 394558)
Vivien Clair

Greg J. Mueller

FEDERAL ELECTION COMMISSION
999 E Street, N.W.

Washington, D.C. 20463

(202) 694-1650

/s/ J. Gerald Hebert
J. Gerald Hebert




