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FEC Failure to Properly Implement the Bipartisan Campaign Reform Act (BCRA)

Shays and Meehan v. FEC (Shays II(p.C. Cir.)

Case description:In July 2006, Representatives Shays and Meehdleobad
regulations promulgated by the Federal Election @asion (FEC) in response to an earlier
case litigated by the Congressméhaysl). On September 12, 2007, the U.S. District Cotirt
the District of Columbia struck down multiple sects of two FEC regulations relating to
coordination and the definition of “federal electiactivity.” Both the FEC and plaintiff Shays
appealed the district court decision to the D.Cc@i Court of Appeals. Oral argument was
held on May 5, 2008.

Status: On June 13, 2008, the Court of Appeals issuedaaiomous decision invalidating
almost all sections challenged by plaintiffs in BteC’s regulations on coordination and “federal
election activity.” The Court found that the FECt®ordination” rule “would lead to the exact
perception and possibility of corruption Congressght to stamp out in BCRA,” and “unduly
compromise[]” BCRA'’s purposes.

CLC Position/Involvement: On February 21, 2008, the Legal Center filed aamici
brief on behalf of Senator Feingold in the Court ofAppeals. Theamici brief argued that
FEC’s regulation relating to “coordinated communicaions” — which relied on an “express
advocacy” standard for communications disseminatedutside of specified pre-election time
periods — contradicted both BCRA and the Federal Ection Campaign Act (FECA), and
violated the Administrative Procedures Act. The Legal Center also representedmici
curiae Senators Feingold and McCain in the district courfproceedings.

Federal/State Campaign Contribution and Spending Linits

Davis v. FEC(U.S. Sup. Ct.)

Case description: In June 2006, self-funded candidate Jack Dalad fo suit in the
U.S. District Court of the District of Columbia dleanging the “Millionaire’s Amendment” in
BCRA. This provision allows congressional candidab accept up to six times the $2,300
federal contribution limit if they face opponenthavspend large amounts of personal funds in
their campaigns. On August 9, 2007, the threeguouurt held that the Millionaire’s
Amendment did not burden Davis’ free speech righis rather serves merely to benefit those
who choose not to use personal funds or loan swuwiisfto their campaigns. Plaintiff appealed
to the United States Supreme Court and the Coardr@ral argument on April 22, 2008.



Status: On June 26, 2008, the Supreme Court struck dbesmillionaire’s Amendment
on the ground that it imposes a “penalty” on arf+fs@anced candidate who “robustly exercises
[the] First Amendment right” to spend his or hemowealth. The Court further concluded that
burden imposed by the Amendment was not justifiedry compelling government interest —
rejecting the arguments that the Amendment predecaeruption and that the government has
an interest in “leveling the playing field” betweemalthy and non-wealthy candidates.

CLC Position/Involvement The Legal Center filed anamici brief in the Supreme
Court, along with Democracy 21, the Brennan Centeand Public Citizen, in support of the
FEC.

North Carolina Right to Life v. Leaké4th Cir.)

Case description:In November 1999, North Carolina Right to Lifeefll a constitutional
challenge to various provisions of North Carolingésnpaign finance law, including its $4,000
limit on contributions as applied to committees mglonly independent expenditures. The
district court in October 2001 struck down multipl@visions of the law and the state appealed
to the Fourth Circuit Court of Appeals. In a demmspreceding the Supreme Court’s 2003
McConnell decision, the Fourth Circuit affirmed the loweudodecision. The state appealed to
the Supreme Court, which vacated the decision amdinded the case for “further consideration
in light of McConnell v. FEC.” Despite this instruction, upon remand, thergistourt again
found the provisions unconstitutional, effectivedjterating its earlier decision. The state has
again appealed the district court decision to txrfh Circuit. Oral argument was held on
December 4, 2007.

Status: On May 1, 2008, the Fourth Circuit struck downrtiaCarolina’s contribution
limit as applied to committees making only indepamtdexpenditures, finding that the limit did
not further the state’s interest in preventing gption. The Court also found unconstitutional
North Carolina’s definitions of “contribution” arféxpenditure,” insofar as they relied upon
contextual factors to determine whether a commutimicdsupported” or “opposed” a candidate.

CLC Position/Involvement: The Legal Center filed anamicusbrief on February 28,
2005 in the district court, arguing that the North Carolina law should be upheld and that
the Supreme Court made clear infMcConnell that contributions to committees making
independent expenditures may be regulated.

San Jose Silicon Valley Chamber of Commerce Poétiéction Committee (COMPAC) v. City
of San Josd9th Cir.)

Case description:In July 2006, the local chamber of commerce chgkel San Jose’s
limits on contributions to political committees nirads only independent expenditures in
municipal elections. The U.S. District Court oétNorthern District of California struck down
the limits on September 20, 2006. San Jose app#eaadecision to the Ninth Circuit Court of
Appeals.

Status: The appeal has been fully briefed, and oral arguiwas held on June 12, 2008.

CLC Position/Involvement: On February 12, 2007, the Legal Center filed aamicus
brief with the Court of Appeals to defend San Joss’ municipal contribution limit. The
brief argues that the Supreme Court’'sMcConnell decision makes clear that contributions
to committees making independent expenditures mayebconstitutionally regulated, and
that restrictions on such contributions serve impotant governmental interests.

Committee onJOBS v. Herrera(N.D. Cal.)

Case description: In June 2007, two political committees filed alénge in the U.S.
District Court for the Northern District of Califioia to the constitutionality of San Francisco’s
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municipal limit on contributions to political comttees that make only independent
expenditures in City elections.

Status: On September 20, 2007, the court granted plashtifibtion for a preliminary
injunction, finding that plaintiffs had demonstreiz substantial likelihood of success on the
merits of their challenge. On October 26, 200&,dburt accepted the parties’ stipulation to stay
the case pending issuance of a decision from th&hNGircuit in the cas€OMPAC v. San Jose.

CLC Position/Involvement: On August 27, 2007, the Legal Center filed aamici
brief on behalf of itself and four other political reform organizations supporting the
constitutionality of San Francisco’s municipal contibution limit and urging the court to
deny the plaintiffs’ motion for a preliminary injun ction.

Section “527” Groups and Political Committee Status

EMILY’s Listv. FEC (D.D.C.)

Case description:In January 2005, EMILY’s List challenged an FE@Quiation
requiring organizations with both a federal poaticommittees and an affiliated 527
organization to use federal hard money to payast|80 percent of its costs related to both
federal and non-federal electioresy( administrative expenses). Plaintiff also chalkshthe
FEC’s definition of “contribution” to include fundsised in response to solicitations that
indicate that the money will be used “to supporbppose” the election of federal candidates. In
February 2005, the district court denied EMILY’st$ request for a preliminary injunction.
EMILY’s List appealed and the D.C. Circuit CourtAppeals affirmed the lower court decision.

Status: On July 31, 2008, district court granted summadgjment in favor of the FEC,
dismissing the action in its entirety. It founatlall regulations challenged by EMILY’s List
were constitutional, and that the recent Supremgt@®cision ilWRTL did not control its
analysis.

CLC Position/Involvement: The Legal Center has filed multipleamici briefs
defending the FEC allocation rule. Most recentlypn October 9, 2007, the Legal Center,
together with Democracy 21 and BCRA sponsors Senat®icCain, Senator Feingold and
Representative Shays, filed aamici brief responding to the request of Judge Kollar-
Kotelly that the parties address the Supreme Cours WRTL decision. Amici argued that
the WRTL decision is not relevant to the&EMILY’s List case becaus&/RTL considered a
ban on corporate and labor union expenditures for &lectioneering communications,”
whereasEMILY’s List considers contribution limits that apply to federd political
committees.

SpeechNow.org v. FE(D.D.C.)

Case description:In February 2008, the 527 organization SpeechNagxcballenged
the constitutionality of federal contribution lirmiand disclosure requirements as applied to so-
called “independent expenditure committees” thakge influence federal elections. Plaintiffs
requested a preliminary injunction, arguing thatshese SpeechNow.org is independent of
candidates and political parties, the state inteéngsreventing actual and apparent corruption
does not justify the regulation of SpeechNow.or@ @slitical committee. The U.S. District
Court of the District of Columbia heard oral argurhen plaintiffs’ preliminary injunction on
April 11, 2008.

Status: On July 1, 2008, the district court denied pldistimotion for a preliminary
injunction, finding that plaintiffs had not showmety were so irreparably harmed as to justify
setting aside the “duly enacted” contribution lignitOn July 23, 2008, SpeechNow.org filed its
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notice of appeal to the D.C. Circuit. On July 2008, the district court certified several
constitutional questions to the D.C. Circuit CanfrAppeals pursuant to 2 U.S.C. § 437h.

CLC Position/Involvement: On March 5, 2008, the Legal Center submitted aamici
brief with Democracy 21, defending the contributionlimits and urging the court to deny
plaintiff SpeechNow.org’s motion for preliminary injunction.

UnityO8v. FEC(D.D.C.)

Case description: Unity08, a “nascent political party” seeking lea a Unity Ticket in
2008, requested a FEC advisory opinion statingitheas exempt from the requirements under
federal law that apply to political committees uitthominated its presidential and vice-
presidential candidates. The FEC disagreed anédsan advisory opinion confirming that
Unity08 was a “political committee” subject to FECAn January 2007, Unity08 filed suit in the
U.S. District Court of the District of Columbiaaiining that this opinion violated the
Administrative Procedures Act and the First Amendime

Status: The parties have fully briefed their cross-motifmrssummary judgment and are
awaiting a decision. On January 22, 2008, pldsfifed a motion to expedite consideration, but
the court has taken no action.

CLC Position/Involvement: On December 19, 2007, the Legal Center and
Democracy 21 filed anamici brief arguing that the FEC correctly advised Unity® that its
proposed activities would render it a federal politcal committee because Unity08 meets the
statutory definition of “political committee,” and has as its major purpose the “nomination
or election of a candidate.”

The Real Truth About Obama, Inc. v. FECE.D. Va.)

Case description: The Real Truth About Obama (RTAQO), a non-prafitporation
organized under Section 527 of the IRC, is challenthe constitutionality of several FEC
regulations governing the activities of corporasi@md other independent groups, and requesting
a preliminary injunction to enjoin their enforcemespecifically, RTAO argues that the FEC'’s
definition of “express advocacyste 11 C.F.R. 100.22(b), is vague and overbroad, teeis
FEC’s definition of “contribution” as covering fuadaised in response to solicitations that
indicate that the money will be used “to supporbppose” the election of federal candidates,
see 11 C.F.R. 100.57. RTAO is also challenging th€FEgulation implementing the recent
Supreme Court decision \WWRTL Il that governs application of the “electioneering
communication” funding prohibitiorsee 11 C.F.R. § 114.15.

Status: RTAO filed its motion for a preliminary injunctioon July 30, 2008, and
defendants filed their response on August 14, 2@l argument is scheduled for September
10, 2008.

CLC Position/Involvement: On August 14, 2008, the Legal Center, together with
Democracy 21, filed aramici brief in support of the defendants, arguing that he
challenged regulations are constitutional and witm the FEC's statutory authority.

“Electioneering Communications” Provisions

Citizens United v. FEGD.D.C.)

Case Description:Citizens United filed this action in December 200The U.S. District
Court of the District of Columbia to challenge BCRAelectioneering communications”
disclosure requirements as applied to its filmtiadiHillary: The Movie and its advertisements
promoting the film. Plaintiff argued that althoutjte film and advertisements might meet the
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definition of “electioneering communications,” thelyould be exempted from disclosure
pursuant td~EC v. Wisconsin Right to Life (WRTL), which found that only communications
“susceptible of no reasonable interpretation othan as an appeal to vote for or against a
specific candidate” could be subject to BCRA's &ieneering communications” funding
prohibition. On January 15, 2008, a three-judgkefal court rejected plaintiff’'s motion for a
preliminary injunction. Citizens United appealéé decision to the United States Supreme
Court, and on March 24, 2008, the Supreme Coumidied Citizens United’s appeal for want
of jurisdiction, remanding the case to the distcimtirt for further proceedings.

Status: Upon remand, the parties cross-moved for sumfodgment on all outstanding
claims in the complaint. On July 18, 2008, therdiscourt granted the FEC’s motion for
summary judgment and denied Citizens United’s nmotts summary judgment. Citizen United
appealed to the Supreme Court on July 24, 2008.

CLC Position/Involvement: The Legal Center, along with Democracy 21, filed an
amici brief on June 6, 2008 supporting the FEC’s positiothat neither plaintiff's film nor
advertisements warrant an exemption from the disclsure requirements applicable to
“electioneering communications” under FECA. Amici point out that the electioneering
communications disclosure requirements were uphelds constitutional inMcConnellin an
8-1 decision and were not impacted by the Court'satision inWRTL.

Center for Freedom v. IrelandS.D.W.Va.)

Case description: In June 2007, the Center for Freedom, a not-fofipcorporation
organized under 501(c)(4), challenged multiple mions of West Virginia’s campaign finance
law, requesting a preliminary injunction enjoiniegforcement of these provisions. Plaintiff
claimed that the state ban on corporate expenditiiwe the purpose of influencing a voter or
voters” or “in connection to election to any localstate office” was overbroad and vague, as
were the reporting and disclosure requirementsdi@ctioneering communications.”

Status: The U.S. District Court for the Southern DistiaétWest Virginia granted in part
plaintiff's motion for a preliminary injunction oApril 22, 2008. The court limited the
application of the corporate expenditure ban ty express advocacy containing “magic
words,” and limited the application of the eleceenng communications disclosure
requirements to broadcast media, not other commatiaits such as mailings, phone banks and
emails.

CLC Position/Involvement: The Legal Center has not yet taken any action in ik
case, but is considering@micusparticipation in support of the defendants.

Ohio Right to Life v. Ohio Election Commissiofs.D. Ohio)

Case description: In May 2008, Ohio Right to Life (ORTL) filed suit the U.S.
District Court of the Southern District of Ohiodballenge multiple provisions of Ohio state
campaign finance law, including its “electioneeroggnmunications” disclosure requirements.
ORTL argues that the Supreme CouWRTL decision renders the state electioneering
communication disclosure provisions unconstituti@saapplied to any communication which
do not meeWWRTL's definition for express advocacy or its functibeguivalence.

Status: Plaintiffs have moved for a temporary restrainander and a preliminary
injunction and the parties are briefing this motion

CLC Position/Involvement: On July 18, 2008, the Lgal Center filed anamici brief
on behalf of itself and Ohio Citizen Action to defad the constitutionality of Ohio’s
electioneering communications disclosure requiremes.
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Other State Disclosure Statutes

Voters Education Committee v. Washington State Ralisclosure Comm’nWash. Sup.
Ct.)

Case description:In September 2004, the Washington State Publicl@ssre
Commission (PDC) filed an enforcement action in Wagton state court against a 527 group,
Voter Education Committee (VEC), for the organiaats failure to register as a state political
committee and comply with state disclosure requinetsr VEC filed a counter-suit challenging
the state disclosure laws. In August 2005, thie staurt ruled in favor of the State, and VEC
appealed the decision. On September 13, 200TV#dshington State Supreme Court affirmed
the lower court decision that a 527 organizationl@@onstitutionally be regulated as a “political
committee” subject to state campaign finance dgale laws. The Washington Supreme Court
rejected VEC'’s claim that the state definition pblitical committee” — which was virtually
identical to BCRA'’s “promote, attack, support, oppbdor “PASO” test — was unconstitutionally
vague.

Status: VEC petitioned the United States Supreme Courtddrorari on March 10,
2008. The Supreme Court denied the petitiorcéotiorari in early June 2008.

CLC Position/Involvement: The Legal Center filed anamicusbrief on May 3, 2006
with the Washington State Supreme Court supportinghe defendant PDC and defending
constitutionality of the state disclosure laws.

Human Life of Washington v. Brumsickl¢W.D.Wa.)

Case description: In April 2008, plaintiff filed this case to chafige the
constitutionality of multiple provisions of Washiiog state law requiring the disclosure of
expenditures for ballot measure advocacy. Plaiatgues, for instance, the statutory definition
of a “political committee” as any person “receiviogntributions or making expenditures in
support of, or opposition to, any candidate or baNot proposition,” is unconstitutionally vague
and overbroad because it does not conform to stda@é express advocacy.

Status: On July 9, 2008, the U.S. District Court of the 84n District of Washington
denied plaintiff's request for a preliminary injuian, finding that it had not shown a likelihood
of success on the merits. The court noted thatrary to plaintiff’'s argument, the Supreme
Court’s analysis IWWRTL does not directly apply to public disclosure dtegyand that recent
Ninth Circuit precedent was supportive of Washinggahallenged statute.

CLC Position/Involvement: The Legal Center has not yet taken any action in ik
case, but is consideringmicusparticipation in support of the defendants.

“Clean Elections"—Public Financing

Duke v. Leakg4th Cir.)

Case description:In August 2005, a constitutional challenge wasdfiagainst various
provisions of North Carolina’s public financing s for judicial elections, including (1) the
provision of “rescue funds” to participating canatiels if a nonparticipating candidate or an
independent spender makes expenditures aboverctmtasholds, (2) reporting requirements for
non-participating candidates and independent spsridieexpenditures above these thresholds,
and (3) the 21-day pre-election contribution ressh. The district court dismissed the lawsuit.
Plaintiffs appealed to the Fourth Circuit CourtAgdpeals. Oral argument was held on December
7, 2007.
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Status: On May 1, 2008, the Court of Appeals upheld hiltenged provisions of North
Carolina’s judicial election public financing pr@gn. The Court found that the matching funds
provision is not unconstitutionally coercive, aketrirst Amendment gives the plaintiffs neither
a right to outraise and outspend an opponent nighaito speak free from response.” It also
found that “plaintiffs’ arguments against the rdpay requirements lack merit,” noting that the
state reporting requirements did not go beyondehugheld in the Supreme Court’s decisions in
Buckley andMcConnell. Plaintiffs filed a petition for certiorari witthe Supreme Court on July
25, 2008.

CLC Position/Involvement: On August 14, 2007, the Legal Center, on behalf dakelf
and nine public interest organizations, filed aramici brief supporting the appellee State
and urging the Court of Appeals to affirm the district court decision dismissing the lawsuit.
Amici argue that North Carolina’s judicial public financing system directly advances the
state interest in deterring actual and apparent camuption while encouraging open and
robust campaigns.

Association of American Physicians and Surgeon®vewer (D. Ariz.)

Case description:In January 2004, the Association of American Rtigas and
Surgeons (AAPS) and others filed a constitutiohalllenge to several aspects of Arizona’s
public campaign financing system. The districtrtaismissed the challenge, and plaintiffs
appealed. The Ninth Circuit Court of Appeals arally affirmed the lower court, dismissing the
entire case as moot on May 10, 2007. Upon plé&hpktition for rehearing, however, the Court
of Appeals, sittingen banc, determined that some of the claims were not nmavad,remanded the
case to the district court to permit further depeh@nt of these claims.

Status: Upon remand to the district court, plaintiff Deldartin filed an amended
complaint, adding two new plaintiffs to the case Taxpayer Action Committee and Freedom
Club PAC. Defendants answered on June 6, 20CdntPi AAPS also moved to vacate the
district court’s earlier dismissal of its case,uang that automatic vacatur was warranted because
its appeal was mooted before it was heard. On 1é@n2008, the district court denied the
motion to vacate.

CLC Position/Involvement: The Legal Center filed anamicusbrief with the Court
of Appeals on September 13, 2005 urging the Courf dppeals to affirm the trial court’s
decision dismissing the case.

Green Party of Connecticut v. Garfiell Association of CT Lobbyists v. Garfie(@. Conn.)

Case description:In July 2006, the Connecticut Green Party andretfied a challenge
to the constitutionality of Connecticut’s recendigacted campaign finance and public financing
law. Plaintiffs’ primary claims relate to the pitdbfinancing program’s differential treatment of
major and minor parties; the additional distribn@f public funds to participating candidates
triggered by the expenditures of non-participattagdidates and independent spenders; and
restrictions on contributions from lobbyists anatstcontractors. Defendants have moved to
dismiss plaintiffs’ challenge to the public finangiprovisions of Connecticut’s law; both
plaintiffs and defendants have cross-moved forigaattimmary judgment on the claims relating
to the lobbyist and state contractor contributiestrictions. Oral argument was held on June 6,
2007 regarding the motion to dismiss, and on Md;2008 regarding the cross-motions for
summary judgment.

Status: On March 20, 2008, the district court dismisgegart plaintiffs’ challenge to
Connecticut's public financing program. The cdound that plaintiffs had stated an equal
protection claim relating to the differential tregnt of major and minor party candidates in the
program, but dismiss plaintiffs’ First Amendmenafinge to the law’s “trigger provisions” that

Campaign Legal Center Page 7 August 2008



provide additional public funds in certain circuarstes. No decision has yet been issued on the
parties’ summary judgment motion which remains pemnd

CLC Position/Involvement: The Legal Center serves as co-counsel for the
intervening defendants, Connecticut Citizen ActiorGroup and Common Cause of
Connecticut, and several former and future candidags for state office.

Ognibene v. Schwar¢s.D.N.Y)

Case description:In February 2008, candidates, lobbyists and otfilexsa challenge to
numerous provisions of New York City’s campaigrafice and lobbying laws in the U.S.
District Court of the Southern District of New Yorllaintiffs challenge the constitutionality of
the City’s public financing system, arguing thabitrdens non-participating candidates’ speech
and associational rights and represents unlaw&wpoint discrimination. Plaintiffs also
challenge the City’s lower contribution limits flabbyists and other persons doing business with
the City, as well as the municipal ban on contidng from partnerships, and LLP and LLC
entities.

Status: On April 24, 2008, plaintiffs moved for a prelimnyanjunction to enjoin
enforcement of the following provisions of City latke ban on contributions from partnerships,
LLPs and LLCs; the lower limits on contributionstm lobbyists and persons doing business
with the City; and the non-matchability of lobbyésid “doing business” contributions. The City
filed its reponse on August 4, 2008.

CLC Position/Involvement: The Legal Center has not yet taken any action in ik
case, but is consideringmicusparticipation in support of the City.

Voting Rights

Bartlett v. Strickland(U.S. Sup. Ct.)

Case description:This case concerns whether a racial minority grtbap constitutes
less than 50% of a proposed district’s populatiem state a vote dilution claim under Section 2
of the Voting Rights Act (VRA). The Supreme CooftNorth Carolina held that a minority
group must be numerically greater than 50% of thygufation to be entitled to protection under
Section 2.

Status: The state of North Carolina petitioned the Unigdtes Supreme Court for
certiorari in November 2007. The Supreme Court grasgetiorari on March 17, 2008. Oral
argument is scheduled for October 14, 2008.

CLC Position/Involvement: The Legal Center filed anamicusbrief with the
Supreme Court in support of the State in June 200&rguing that a racial minority group
that constitutes less than 50% of a proposed disti's population can state a vote dilution
claim under Section 2 of the VRA. Themicusbrief sets forth a general theory of vote
dilution based on the "opportunity to elect" standad, which recognizes that violations and
remedies under the VRA require analysis of multipldocal factors, including the
geographic distribution of racial groups, and pattens of racially polarized voting and
crossover voting.

Crawford v. Marion County Election Boar@nd Indiana Democratic Party v. RokitdU.S.
Sup. Ct.)
Case description:In September 2005, two different cases were teiian the U.S.
District Court of the Southern District of Indianhallenging as unconstitutional a newly-enacted
Indiana statute that required citizens to presememment-issued, photo identification in order

Campaign Legal Center Page 8 August 2008



to vote in person. The district court consolidatesl cases and rejected both challenges in April
2006. On January 4, 2007, the Seventh Circuit Cafukppeals also upheld Indiana’s statutory

photo I.D. requirement. Both sets of plaintiffpapled, and the United States Supreme Court

grantedcertiorari on September 25, 2007. Oral argument was helthonary 9, 2007.

Status: On April 28, 2008, in a split 3-3-3 decision, tBepreme Court upheld the
Indiana photo I.D. law, finding that petitionersdhfailed to demonstrate that the law was
unconstitutional in all its applications, as is @&gary in a facial challenge. The Court left open
the possibility of as-applied challenges, howeaeknowledging that the law’s “burden may not
be justified as to a few voters,” such as the iadtgr religious objectors.

CLC Position/Involvement: On November 13, 2007, The Legal Center and law
professor Charles Ogletree filed aramici brief on behalf of more than two dozens scholars
in support of petitioners. The brief traces the history of disfranchisement dbrts in the
U.S. since Reconstruction, and draws a comparisoretween some of the earlier
disfranchisement techniques rendered unconstitutioal — for example, the poll tax — and
the Indiana photo ID law.

New York State Board of Elections v. Lopez TorfesS. Sup. Ct.)

Case description:Margarita Lopez Torres, a former state judicialdidate, and others
challenged New York’s statutorily-mandated systdmaminating candidates for judicial office
by party convention. The district court and the@®@wl Circuit Court of Appeals held that this
system violated the constitutional rights of partgmbers and judicial candidates because it was
designed to ensure that political party leaderst-thre voters — controlled the outcome of
judicial nominations.

Status: On January 16, 2008, the United States Supremé Gpleld New York’s
judicial nominating convention system, holding ttreg First Amendment does not require the
state to establish a party primary system wheralividual party members or insurgent
candidates have a “fair chance of prevailing inrtparties’ candidate-selection process.”

CLC Position/Involvement: The Legal Center, along with law professor Dan Or,
filed an amici brief on behalf of the Legal Center, political s@ntists Thomas Mann and
Norman Ornstein, and the Reform Institute, supportng the respondents Lopez Torregt
al. and urged the United States Supreme Court to affin the decision of the Second Circuit.

Fla. State Conference of NAACP v. Brownin@d1th Cir.)

Case description:This case challenges a Florida law that requicters to register at
least 29 days prior to an election, and requirgdi@mts for registration to provide a driver
license number or Social Security number to befieeragainst a state database. If the
information cannot be matched to the databaseppkcant is required to determine and
remedy the error prior to the registration deadimerder to vote. The plaintiff NAACP
claimed the law violated its members’ the righttte under the First and Fourteenth
Amendments, contravened the Equal Protection aredHdacess clauses of the Fourteenth
Amendment, and was pre-empted by HAVA, the Votinghs Act, the Civil Rights Act, and
the National Voter Registration Act. The U.S. DdtCourt for the Northern District of Florida
entered a preliminary injunction in favor of plaifg, based on pre-emption rather than
constitutional grounds.

Status: On April 3, 2008, the Eleventh Circuit Court of Aggds reversed the district
court, finding that plaintiffs failed to show howA\A, which directed states to update their
election systems, conflicted with the Florida sttilnat had been passed pursuant to its directive.

CLC Position/Involvement: The Legal Center has not yet taken any action in i
case, but is consideringmicusparticipation in support of plaintiffs.

Campaign Legal Center Page 9 August 2008



Miller v. George(Dist. Ct. Dallas, Tx.)

Case description:In October 2007, Harriet Miller, a former candelédr the Texas
State House of Representatives, filed suit in Texait® court, alleging that the defendants, a
Republican County Chair, her Republican opponedttha County’s Republican Party,
“knowingly and intentionally falsely accused [Mil]eof being involved in voter fraud activities,
and published said false accusations to otherbg cbmplaint also alleges that shortly after
being falsely accused of voter fraud activitiemaler was sent to voters in her district advising
them that Ms. Miller was caught up in a vote fragdndal. Almost simultaneously, an
anonymous mailer went out to African-American veterarning them that in light of the alleged
Miller vote fraud scandal, African American voteveuld be arrested if they showed up at the
polls on Election Day.

Status: The case is pending in Texas state court

CLC Position/Involvement: J. Gerald Hebert, Legal Center Executive Director ad
Director of Litigation, serves as one of plaintiffMiller’s legal counsel.

Willie Ray v. State of Texalk.D. Tex.)

Case description:In September 2006, plaintiffs challenged severavigions of Texas
law that impose criminal penalties on individuaisl @rganizations who aid voters who vote by
mail, in violation of the constitutional and staty rights of voters and political parties.
Plaintiffs also allege racially selective law erdement of Texas election laws by the Texas
Attorney General (AG) Greg Abbott. The districucobgranted a limited preliminary injunction
which enjoined the State from prosecuting a narctass of persons who merely possess,
consensually, the absentee ballot of another vdatkat injunction was stayed by the Fifth
Circuit Court of Appeals just before the Novemb@0@ general election. Earlier this year, the
Fifth Circuit then vacated the injunction and rewheth the case to the trial court for further
proceedings. The trial court has set the case domtnial on May 28-29, 2008.

Status: On May 28, on the first day of trial, the partsestled most of the claims in the
case. The AG agreed to amend its manual of irgegste priorities and prosecution criteria to
state that the AG will now give “less consideratitmcomplaints that simply allege a person has
mailed a ballot for another (without signing thdlditaenvelope) if there is no evidence of actual
fraud. The Secretary of State’s office also cortedito providing voters with more information
both on its website and in materials accompanybsgatee ballots regarding the legal
requirements applicable to those mailing a babotaf voter.

On August 7, 2008, the district court dismissedplaéntiffs’ challenge to a provision of
Texas law that criminalizes the witnessing of mibian one mail-in ballot application in an
election. Plaintiffs argued this provision violdtine Constitution and Section 208 of the VRA.

CLC Position/Involvement: J. Gerald Hebert, Legal Center Executive Director ad
Director of Litigation, serves as co-counsel to thplaintiffs.

Home Rule Cases

Fenichel v. City of Ocean Cit{App. Div. N.J.)

Case description:Plaintiffs brought the case in September 2006tain a declaratory
judgment confirming that the City of Ocean City hias home rule authority to adopt an
ordinance that would provide for public financimgmunicipal elections. Their lawsuit was
prompted by the refusal of the Ocean City Courcddnsider the proposed public financing
ordinance on the advice of the City attorney, wiaineed that the proposed ordinance was
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beyond City’s legislative power to enact. Theestaiurt ruled against plaintiffs on June 7, 2007,
finding that Ocean City was preempted by the stateatters of public financing.

Status: Plaintiffs appealed to Appellate Division of thepgrior Court of New Jersey.
The parties have fully briefed the appeal, butAbpellate Division has not yet scheduled oral
argument.

CLC Position/Involvement: The Legal Center represents plaintiffs-appellantsn
their appeal.

Nutter v. Dougherty(Pa. Sup. Ct.)

Case description:In April 2006, now-Mayor Michael Nutter filed suih enforce
Philadelphia’s newly-enacted contribution limitsconnection to several individuals who
allegedly were exploring mayoral candidacies butamading by those limits. These individuals
counter-claimed, arguing that the City’s campaigarice law was beyond Philadelphia’s home
rule authority and preempted by state law, whigt@s no limits on political contributions. The
state trial court ruled in favor of the defendabig, the appellate court reversed, holding that the
City ordinance was not preempted by state law.

Status: On December 28, 2007, the Supreme Court of Peversg affirmed the
appellate court decision, and upheld the City cagmpinance law as a permissible exercise of
the City’s home rule authority.

CLC Position/Involvement: On July 11, 2007, the Legal Center filed aamicusbrief
with the Supreme Court of Pennsylvania to defend Rladelphia’s campaign finance
ordinance. The brief argued that state courts across the count have recognized that the
regulation of campaign finance is of central imporance to local governments, and poses no
threat or cost to the state or any neighboring loddies.

Other Federal & State Cases

National Association of Manufacturers v. TayldD.C. Cir.)

Case description:On February 6, 2008, the National Association aihMfacturers
(NAM) filed suit in the U.S. District Court for thiBistrict of Columbia to challenge a provision
of the recently-enacted Honest Leadership and @Qmyernment Act (HLOGA). The
challenged provision requires a lobbying coalititke NAM, to disclose its member
organizations that fund and actively participatéi@ coalition’s lobbying efforts. The Court
converted NAM’s motion for a preliminary injunctianto a motion for judgment on the
pleadings.

Status: On April 11, 2008, the district court dismissed tase on the merits. NAM
appealed the decision, but was unsuccessful innggan injunction pending appeal in three
federal courts (including the United States Supr@uert). The Court of Appeals agreed to
expedite the appeal, and the case was fully brieyetiid-July. Oral argument has been set for
September 12, 2008.

CLC Position/Involvement: On June 25, 2008, the Legal Center, along with
Democracy 21 and Public Citizen, filed aramici brief with the Court of Appeals urging the
Court to affirm the district court’s decision. The Legal Center, Democracy 21 and Public
Citizen also filed anamici brief with the trial court on February 29, 2008 todefend the
constitutionality of the HLOGA provision.
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