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Introduction

Plaintiff Iowa Right to Life Committee, Inc. (“IRTL”) seeks a preliminary injunction
enjoining Defendants (“State”) from enforcing unconstitutional provisions restricting its right to
engage in political activities enacted after Citizens United v. FEC, 130 S. Ct. 876 (2010)
(“Citizens’), which held that the corporate form poses no threat to elections. Preliminary relief is

required to enable IRTL to exercise its First Amendment liberties before the November election.
Facts

As set out more fully in the Verified Complaint, the facts are as follows.

IRTL is a nonprofit, non-stock, ideological Iowa corporation with the primary purpose of
promoting pro-life positions on abortion, euthanasia, infanticide, and child abuse.

After Citizens held that corporations are free to make independent expenditures, Iowa passed
legislation to, in part, lift its ban on corporate independent expenditures. In so doing, Iowa
imposed burdens on corporate independent expenditures that are not justified by a governmental
interest. IRTL wants to make independent expenditures, including ones prior to the November 2,
2010 general election, to support candidates who it believes will fight to protect issues that are
important to its organization, including protecting life. Specifically, on or before October 14,
2010, IRTL wants to make and distribute a mailer supporting Brenna Findley, a candidate for
Attorney General. See Verified Compl.  16.

Although IRTL is constitutionally permitted to do these things, it is chilled from doing so
due to the burdens imposed by the restrictions challenged here and the potential civil and
criminal penalties for violating the challenged provisions.

IRTL is chilled from making independent expenditures because it is uncertain of when PAC-
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status will be imposed. IRTL spends far less than half its annual disbursements on regulable
election-related speech, and is not under the control of a candidate. Thus, under Buckley’s major-
purpose test for imposing PAC-style-burdens, Buckley v. Valeo, 424 U.S. 1, 79 (1976), IRTL is
constitutionally immune from imposed PAC-status.

IRTL would make its planned contributions—both those recited in the complaint and other,
similar ones—but for the fact that it is chilled by Iowa’s prohibition on, and penalties for,
corporate contributions. In addition to the planned activity recited herein, it intends to do
materially similar future activity. It has no adequate remedy at law.

IRTL objects to the unconstituﬁonal bans on contributions and independent expenditures
described above and the penalties for noncompliance. It also objects to Iowa’s unconstitutional

imposition of the PAC-burden and the penalties for noncompliance. See infra.
Argument

IRTL seeks a preliminary injunction. Courts may issue preliminary injunctions if they
determine that: (1) the plaintiff is likely to succeed on the merits; (2) the plaintiff is likely to
suffer irreparable harm in the absence of preliminary relief; (3) the balance of the equities tips in
plaintiff’s favor; and (4) an injunction is in the public interest. Winter v. Natural Res. Def.
Council, 129 S. Ct. 365, 374 (2008). In First Amendment cases, “the likelihood of success on the
merits is often the determining faqtor” because the other factors almost always favor an injunc-
tion where plaintiffs show that challenged statutes unconstitutionally infringe on free speech and
association. Phelps-Roper v. Nixon, 545 F.3d 685, 690 (8th Cir. 2008).

I. IRTL Will Likely Succeed on the Merits.

Strict scrutiny applies, see infra, so the burden is on the government to prove narrow

tailoring to a compelling state interest. Citizens, 130 S. Ct. at 898. The government carries that

2
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burden even at the preliminary injunction stage because “the burdens at the preliminary
injunction stage track the burdens at trial.” Gonzales v. O Centro Espirita Beneficente Uniao do
Vegetal, 546 U.S. 418, 429 (2006) (observing that in Ashcroft v. ACLU, 542 U.S. 656, 666
(2004), the Court appropriately granted a preliminary injunction “where the Government had
failed to show a likelihood of success under the compelling interest test” (emphasis added)).

To satisfy its burden, the government must provide more than speculative, categorical
answers, See Gonzales, 546 U.S. at 430-31 (strict scrutiny not satisfied by “categorical ap-
proach,” but requires case-by-case determination), “It must demonstrate that the recited harms
are real, not merely conjectural, and that the regulation will in fact alleviate these harms in a
direct and material way.” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994) (citation
and internal quotation marks omitted). It “must do more than simply posit the existence of the
disease sought to be cured.” Id. The State cannot meet this burden.

A. Imposing PAC Status or Burdens on Groups Whose “Major Purpose” Is Not the
Nomination or Election of Candidates Is Unconstitutional. (Count 1)

Iowa unconstitutionally imposes political-committee (“PAC”) status on groups whose major
purpose is not the nomination or election of candidates. Iowa does so in two contexts. See Iowa
Code §§ 68A.102(18) and 402(9) (relevant portions included in Verified Compl.).

Buclley held that PAC status may be imposed only on “organizations that are under the
control of a candidate or the major purpose of which is the nomination or election of a candi-
date.” 424 U.S. at 79 (emphasis added). Requiring a group to be or have a PAC is significant,
Citizens held that a PAC is a “separate association from [a] corporation” that cannot speak for it.
130 S.Ct. at 897. Even if that were not so, PACs are “burdensome alternatives” (to allowing a

group to speak for itself) because PACs are expensive to administer and must comply with
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extensive regulations “just to speak.” Id.; see also FEC v. Mass. Citizens for Life, Inc., 479 U.S.
238, 25256 (1986) (“MCFL”) (examining requirements and pronouncing them a “substantial”
“restriction on speech”).

The law is settled that PAC status requirements may not be imposed on groups without
Buckley’s major purpose. MCFL reaffirmed the major-purpose requirement as a corollary of its
exception to the corporate prohibition on independent expenditures. 479 U.S. at 262. In affirming
the MCFL-corporation exception, McConnell v. FEC necessarily implicitly affirmed the major-
purpose requirement, See 540 U.S. 93, 209-11 (2003). And McConnell expressly restated the
major-purpose test. /d. at 170 n. 64. The FEC recognizes the major-purpose requirement as a
constitutional mandate, see, e.g., FEC, “Political Committee Status . . . ,” 69 Fed. Reg. 68056,
68064 (Nov. 23, 2004) (“Nearly three decades ago, the Supreme Court narrowed . . . “political
committee’ . . . [to] organizations . . . the major purpose of which is the nomination or election of
a candidate.” (citation omitted)), and a necessary corollary to the MCFL-corporation exception,
see FEC, “Express Advocacy . . .,” 60 Fed. Reg. 35291, 35303-35304 (July 6, 1995). And the
major-purpose requirement has been recognized as a constitutional imperative by other federal
courts. See, e.g., N.M. Youth Organized v. Herrera, _ F.3d __, 2010 WL 2598314, at *6-9 (10th
Cir. June 30, 2010) (restating and applying major-purpose test to hold state law imposing PAC
status unconstitutional as to groups lacking Buckley’s “major purpose”); N.C. Right to Life v.
Leake, 525 F.3d 274, 287 (4th Cir, 2008) (“NCRTL-III"") (finding the state law imposing PAC
status unconstitutional and determining that “the permissible scope of political committee
regulation is best understood as an empirical judgment as to whether an organization primarily
engages in regulable, election-related speech.”); Colo. Right to Life Comm., Inc. v. Coffman, 498

F.3d 1137, 115354 (10th Cir. 2007) (major-purpose test survived McConnell, 540 U.S. 93, and

4
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a “$200 trigger, standing alone, cannot serve as a proxy for the ‘major purpose’ test”).'

Laws that impose PAC status or that require groups to speak through a PAC are subject to
strict scrutiny. See, e.g., Citizens, 130 S. Ct. at 898 (applying strict scrutiny to statute that
required corporations to make independent expenditures through a PAC); see also MCFL, 479
U.S. at 252-56 (applying strict scrutiny even though corporation “remainf[ed] free” to establish |
and speak through a PAC because doing so required “very significant efforts,” and made
engaging in protected speech a “severely demanding task™); Day v. Holahan, 34 F.3d 1356, 1363
(8th Cir. 1994) (strict scrutiny applied to scope of exemption to PAC status), cert. denied, 513
U.S. 1127 (1995).

General Context, ITowa imposes PAC status on groups receiving contributions or making
independent expenditures aggregating over $750 in a calendar year for or against candidates (or
ballot measures). Iowa Code § 68A.102(18). The statute does not contain a major-purpose test,
and thus applies to groups whose major purpose is something other than nominating or electing
candidates. When specifically asked about application of the major-purpose test in an advisory
opinion, the Board did not indicate that it follows the major-purpose requirement as a prerequi-
site for imposing PAC status. Op. lowa Ethics & Campaign Disclosure Board 2010-05 (April 29,
2010) (See Verified Compl. n. 3 (text of question and answer)). Instead it indicated that it “would
need more specific information concerning what activity the entity was to engage in prior to

being able to give specific advice on the level of registration and disclosure.” Id.

! Other courts recognize the necessity of the major-purpose test to political committee status.
See, e.g., New York Civil Liberties Union v. Acito, 459 F. Supp. 75 (S.D.N.Y. 1978); National
Federation of Republican Assemblies v. United States, 218 F. Supp. 2d 1300, 1330 (S.D. Ala.
2002); Richey v. Tyson, 120 F. Supp. 2d 1298, 1327 (S.D. Ala. 2000); South Carolina Citizens
for Life v. Davis, Civ. No. 3:00-0124-19 (D.S.C. 2000) (unpublished opinion and order granting
preliminary injunction); FEC v. GOPAC, 917 F. Supp. 851, 1468-71 (D.D.C. 1996).

5
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Towa’s lack of a major-purpose requirement for triggering PAC status creates a serious
problem in Jowa law, Without the major-purpose requirement, any group that aggregates $750 in
independent expenditures becomes, by definition, not only a “political committee,” but also a
“committee,” Jowa Code § 68A.102(8) (defining “committee” to include a “political commit-
tee”), and an “independent éxpenditure committee,” lTowa Admin, Code r. 351-4.1(4)(d). So if
IRTL makes independent expenditures aggregating over $750 in a cale;ndar year, it becomes not
only an independent expenditure committee but also a committee and a political committee, and
is subject to PAC burdens. lowa Code § 68A.102(18). This threatens IRTL with being considered
a PAC based on a vague we-know-it-when-we-see-it approach. See Op. Iowa Ethics & Campaign
Disclosure Board 2010-05.

The solution, of course, is that Iowa’s political committee definition must comply with the
constitutionally mandated major-purpose requirement, which differentiates a group making over
$750 in independent expenditures whose major purpose is making independent expenditures
expressly advocating the nomination or election of candidates (e.g., independent expenditures
constitute more than 50% of annual disbursements) from one whose major purpose is something
else (e.g., independent expenditures constitute less than 50% of annual disbursements). Holding
Towa’s political committee definition unconstitutional as applied to groups lacking Buckley’s
“major purpose” removes the confusion in Iowa’s law by expressly acknowledging that groups
aggregating over $750 in independent expenditures become “independent expenditure commit-

tees” but not “political committees” unless the bright-line major-purpose test is met.”

? The test is a bright-line test because MCFL held that a group’s major purpose could be
determined by reviewing its organic documents (i.e., to see if it was created for the express
purpose of nominating or electing candidates) or by looking at how it spends a majority of its
disbursements. 479 U.S. at 252 n.6, 262. A group has only one “major purpose,” and determining

6
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Temporary-Activity Context. lowa mandates that “a permanent organization temporarily
engaged in activity” that would trigger PAC status, such as making over $750 in independent
expenditures, “shall organize a political committee.” Iowa Code § 68A.402(9). This unconstitu-
tionally requires groups to have PACs regardless of their major purpose. And on its face it
violates the holding in Citizens that corporations making independent expenditures may not be
required to employ a PAC. 130 S. Ct. at 897-99.

Because Iowa cannot show that these provisions are narrowly tailored to a compelling
interest, they are unconstitutional as applied to IRTL and to other groups lacking Buckley’s major
purpose because they violate First Amendment free speech and association guarantees.

B. Iowa’s Requirement that Groups Making Independent Expenditures Comply with
PAC-Style Requirements Is Unconstitutional. (Count 2)

Iowa unconstitutionally imposes PAC-style burdens on groups merely making independent
expenditures for express-advocacy communications. Iowa requires them to (1) register by filing
an “independent expenditure statement” within forty-eight hours, Iowa Code § 68A.404(4)(a);

(2) file an “initial report” at the same time,” id. § 404(3)(2); (3) file ongoing periodic re-
P

it is “an empirical judgment as to whether an organization primarily engages in regulable,
election-related speech.” NCRTL-II, 525 F.3d at 287.

? The “independent expenditure statement” and “initial report” are combined on Form for
“Organizations Making Independent Expenditures.” The organization must disclose the name
and mailing address of each person who has made one or more monetary or in-kind contributions
“received in aid in the expenditure,” Verified Compl. Ex. 1; the name and mailing address of
each person to whom disbursements have been made using contributions received (and the
amount, date, and purpose of each disbursement); any disbursements made to or by a consultant
(including the name and address of the consultant, and the amount, purpose and date of the
consultation); the amount and nature of the debts and obligations owed by the group; disclosure
as to whether any person who has made monetary or in-kind contributions to, borrowed money
from, or received disbursements or loan repayments from the group making independent
expenditures is “related to the candidate [about whom the independent expenditure was aimed]
within the third degree of consanguinity or affinity”; and any “[o]ther pertinent information

7
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ports—similar to the initial report—*“according to the same schedule as the office or election to
which the independent expenditure was directed,™ id.; (4) file supplemental reports with the
Board if, after October 19 but before the election, the group spends or even “raises” more than
$1,000, id. §§ 402(2)(a)—(b), 404(3)(a)(1); and (5) file a “termination report” with the Board
within thirty days of determining that it will “no longer make an independent expenditure,” id.
§ 402B(3). These burdensome, PAC-style requirements cannot be constitutionally imposed on
groups simply for making independent expenditures. Citizens, 130 S. Ct. at 897-99.

Laws imposing PAC status are subject to strict scrutiny. Laws that impose the kind of
burdens imposed on PACs, e.g. registration and termination requirements, are also subject to
strict scrutiny. See, e.g., Citizens, 130 S. Ct. at 897-98 (listing menu of PAC-style burdens and
imposing strict scrutiny); MCFL, 479 U.S. at 262, 263 (same). To survive strict scrutiny, the law
must be narrowly tailored to a compelling interest, and must employ the least restrictive means.
Citizens, 130 S.Ct. at 898; MCFL, 479 U.S. at 262, 263.

In analyzing the constitutionality of Towa’s scheme, it is important to compare it to the less-

restrictive, independent-expenditure federal scheme because a state may not impose these

required by [Chapter 68A], by rules adopted pursuant to this chapter, or forms prescribed by the
board.” Towa Code §§ 402A(1), 404(3). The initial report must include all required information
“from the beginning of the committee’s financial activity, even if from a different calendar year,”
through the time the report is filed. Id. § 402A(2).

*If, for example, a group’s independent expenditures were directed at a candidate for
statewide office and were made during an election year, the group would be required to file
periodic reports four times during the year——on May 19, July 19, October 19, and January 19 (of
the next calendar year). lowa Code § 68A.402(2)(a).

5 Supplemental reports are due on the Friday immediately before the election.

§ See also Iowa Admin. Code t. 351-4.9(15) (after filing an initial report, an independent
expenditure committee “shall then continue to file reports according to [the proper schedule]
... until the committee files a notice of dissolution” with the Board).

8
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burdensome, PAC-style requirements unless doing so is the least-restrictive means to meet a
compelling governmental interest. ““[Als the Government bears the burden of proof on the
ultimate question of [the challenged Act’s] constitutionality, respondents [the plaintiffs] must be
deemed likely to prevail unless the Government has shown that respondents’ proposed less
restrictive alternatives are less effective than [enforcing the Act].”” Gonzales, 546 U.S. 418, 429
(2006) (quoting Ashcroft, 542 U.S. at 666).

Under the less-restrictive federal scheme, groups making independent expenditures simply
file what may be called an “event-driven report” the next time quarterly independent expenditure
reports are due.” There is no requirement to register, file ongoing periodic reports (absent further
independent expenditures), or file a notice of dissolution. As a general rule, under the federal
scheme, there is no short-span reporting period (Iowa requires initial reporting within forty-eight
hours). And although in certain cases (for large independent expenditures in particular elections
and for certain expenditures near an election) there are short-span reporting periods, even then,
under the federal scheme, reporting is triggered by expenditures (whereas Iowa requires
supplemental reporting close to an election merely for raising money for independent expendi-
tures). See Verified Compl. § 30.

On the other hand, “PAC-style” disclosure in the federal scheme includes registration within

a short time period, 2 U.S.C. § 433 (within ten days of becoming a PAC); recordkeeping, 2

’ Filing dates are April 15 (for first quarter, January-March), July 15 (second quarter),
October 15 (third quarter), and January 31 (fourth quarter). 11 C.F.R. §§ 109.10(b),
104.5(a)(1)(1) and (ii). So no report is filed sooner than fifteen days after an independent
expenditure is made, and it may be filed nearly four months after the independent expenditure is
made. The exception is for independent expenditures over $10,000 in a particular election (48-
hour reporting) and independent expenditures over $1,000 within twenty days of an election (24-
hour reporting). See infra.
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U.S.C. § 432; ongoing periodic reporting requirements, 2 U.S.C. § 434, including reporting of
contributions received, 2 U.S.C. § 434(b)(2); required PAC status and ongoing record keeping
and reporting obligations until dissolution, 2 U.S.C. § 433(d) (termination statement); and
dissolution requirements requiring organizations to essentially cease to exist to escape ongoing
PAC status and reporting obligations, #d.

Citizens condemned these PAC-style requirements, calling them “onerous,” and, applying
strict scrutiny, held that they could not be imposed on corporations making independent
expenditures. 130 S. Ct. at 897-98. By contrast, Citizens expressly approved the federal scheme
of simple, event-driven reporting of independent expenditures, to which it applied exacting
scrutiny instead of the strict scrutiny that it applied to the significantly more burdensome PAC-
style restrictions. /d. at 913—16.

Towa chose not to adopt the simple, Citizens-approved, non-PAC-style, less-restrictive,
event-driven independent-expenditure reporting scheme. Instead, it imposed several burdensome
PAC-style requirements, including short-time-span registration, by filing an “independent
expenditure statement” and a “initial report” within forty-eight hours; continuing registered
“independent expenditure committee” status; ongoing periodic reporting requirements,® including
supplemental reporting requirements just for raising funds; and a formal dissolution that

effectively requires the entity to cease to exist.” Even this dissolution report is not sufficient to

¥ As noted in Verified Compl., n. 12, IRTL’s counsel contacted Iowa Ethics and Campaign
Disclosure Board’s Legal Counsel regarding the issue of ongoing reporting. Due to conflicting
information, it seeks injunctive and declaratory relief on the issue.

® An organization cannot file a statement of dissolution unless, among other things, the
organization has paid or transferred all of its debts and obligations and has reduced its cash
balance to zero. See Verified Compl. Ex. 2.

10
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terminate the PAC-style responsibilities as the state Board must approve the dissolution before
the independent expenditure committee is relieved of its ongoing status and obligations (after
which records must still be kept for three years).

The challenged provisions are unconstitutional under strict scrutiny analysis. Furthermore,
there is no governmental interest that cannot be satisfied under the less-restrictive federal
scheme. For example, under the federal scheme even a P4AC need not register with the FEC for
ten days, 2 U.S.C. § 433(a), so even if groups doing independent expenditures could be required
to register and remain registered “committees” until dissolution (which Iowa may not do), there
is no justification for 48-hour registration. Nor is there any justification for Iowa’s requirement
that independent-expenditure reports be filed before the next regularly scheduled periodic filing
deadline. (Towa requires that they be filed within forty-eight hours.) Supplemental reporting close
to an election (i.e., before the next regularly scheduled periodic filing deadline) is an exception,
but even in that context, there is no constitutionally cognizable interest in requiring supplemental
independent expenditure reporting when a group has not made expenditures but only received
contributions designed for such expenditures in the future (herein “earmarked contribution”).

The challenged provisions are an unconstitutional burden on First Amendment free speech
and association and these PAC-style burdens violate Buckley’s mandate that burdensome PAC-
style regulations may be imposed only on “organizations that are under the control of a candidate
or the major purpose of which is the nomination or election of a candidate,” Buckley, 424 U.S. at
79 (emphasis added). Because lowa cannot show that these PAC-style provisions are narrowly

tailored to a compelling interest, they are unconstitutional, facially and as applied to IRTL and its

11
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intended activities.'
C. TIowa’s Ban on Corporate Contributions Is Unconstitutional. (Count 3)

Towa unconstitutionally bans corporations (and insurance companies, banks, credit unions,
and savings and loan associations) from making contributions to candidates and committees.
Towa Code § 68A.503(1)." FEC v. Beaumont, 539 U.S. 146, 149 (2003), upheld a ban on
general-fund corporate contributions to candidates for federal office. Beaumont emphasized that
it was “simply wrong” to “characteriz[e the statute at issue] as a complete ban” because it
“allowed [corporations and unions] to establish and pay the administrative expenses of [PACs].”
Id. at 162 (emphasis added). The Court concluded that for the Beaumont plaintiffs to prevail,
they “would have to demonstrate that the law violated the First Amendment in allowing
contributions to be made only through its PAC and subject to a PAC’s administrative burdens.”
Id, at 163. That demonstration has now been made. See Citizens, 130 S. Ct. at 897-98 (PAC does
not allow corporations to speak and does not adequately protect First Amendment rights).

Further, Beaumont found three state interests supporting the ban: an antidistortion interest, a

shareholder-protection interest, and an anticircumvention interest. Citizens rejected all three.

19If the provisions challenged here are held unconstitutional, ITowa will retain an independent-
expenditure disclosure scheme similar to the federal scheme of event-driven reports. Iowa will
still be able to require disclosure at the $750 level at the next filing date for periodic reporting.
Subsequent reporting will be done only when additional independent expenditures are made.
Supplemental reports near elections but beyond the periodic filing dates will be permitted for
independent expenditures aggregating over $1000, but they will not be triggered merely because
earmarked contributions earmarked are received (though earmarked contributions will be
included on reports otherwise required). There will be no form of registration or dissolution

3 b6

required unless a group meets Buckley’s “major purpose” test for imposed PAC status.

' The penalty is a fine up to $2,000 per violation. Towa Code § 68B.32D(h). Willful
violations carry a fine of at least $315 (up to $1,875) or imprisonment up to one year, or both. /d.
§8 68A.701, 903.1(1)(b).

12
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Compare Beaumont, 539 U.S. at 154 (recognizing antidistortion interest in refusing to allow
corporations to use “state-created advantages” to amass resources and obtain unfair advantage),
with Citizens, 130 S. Ct. at 903~08 (rejecting antidistortion interest because, among other things,
state has no interest in equalizing the relative ability of individuals and groups to influence
elections). Compare also Beaumont, 539 U.S. at 155 (recognizing interest in protecting dissent-
ing shareholders), with Citizens, 130 S. Ct. at 911 (rejecting shareholder-protection interest
because “remedy is not to restrict speech” but to explore other regulatory mechanisms). Compare
also Beaumont, 539 U.8S. at 155 (recognizing anticircumvention interest), with Citizens, 130 S.
Ct. at 912 (regulations are always underinclusive to the anticircumvention interest because
“speakers find ways to circumvent campaign finance laws,” and more importantly, “informative
voices should not have to circumvent onerous restrictions to exercise their First Amendment
rights”). See also FEC v. Wisconsin Right to Life, 551 U.S. 449, 479 (2007) (rejecting circum-
vention interest as “inconsistent with strict scrutiny”)., Beaumont thus rests on a now-rejected
premise (that PACs can engage in expressive activity for the organization that creates them) and
discredited reasoning. Beaumont was wrongly decided and should be reconsidered in light of
Citizens.

1. The Corporate Contribution Ban Violates IRTL’s First Amendment Free Speech
and Associational Rights.

a. The Corporate Contribution Ban Is Subject to Strict Scrutiny.
Towa’s outright ban on contributions imposes a severe burden on IRTL’s freedoms of speech
and association and so requires strict scrutiny. See, e.g., Wash. State Grange v. Wash. State
Republican Party, 128 S. Ct. 1184, 1191 (2008); Clingman v. Beaver, 544 U.S. 581, 586 (2005);

Cal. Democratic Party v. Jones, 530 U.S. 567, 582 (2000); Buckley v. Am. Constitutional Law

13
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Found., Inc., 525 U.S. 182, 192 n.12 (1999) (“ACLF™); Timmons v. Twin Cities Area New Party,
520 U.S. 351, 358 (1997); Burdick v. Takushi, 504 U.S. 428, 434 (1992); see also Citizens, 130
S. Ct. at 897, 898 (applying strict scrutiny to “outright ban” on corporate independent expendi-
tures).

In Buckley, the Supreme Court struck down a federal law that imposed a $1,000 limit on
independent expenditures, 424 U.S. at 51, while sustaining a $1,000 limit on contributions to
candidates, id. at 25."? Since Buckley, courts have subjected contribution limits to less demand-
ing review.

That was the rationale of Beaumont, 539 U.S. at 149, 16263, which upheld a federal ban on
corporate contributions to candidates because corporations could speak through PACs. Beaumont
said restrictions on political contributions were “merely ‘marginal’ speech restrictions subject to
relatively complaisant review under the First Amendment.” /d. at 161. The Court acknowledged
that candidates use contributions to engage in core political speech (the point of contributions),
yet insisted that contributions were on the fringe of First Amendment protection because “‘the
transformation of contributions into political debate involves speech by someone other than the

contributor.”” Id. at 161-62 (quoting Buckley, 424 U.S. at 21)."

12 Buckley’s conclusion that contribution limits impose only “marginal” restrictions on speech
rested on two premises, First, limits on “large contributions” still allow a “person or group” to
contribute (something) to-—and thus to associate with— candidates of their choice. /d. at 21.
Second, “the transformation of contributions into political debate involves speech by someone
other than the contributor.” /d. Whatever the merit of the first premise, it evaporates with a ban,
which leaves no room to associate with candidates by contributions in any amount.

'* Beaumont could not rely on Buckley’s reasoning because central to Buckley’s holding that
upheld limits on large contributions was the fact that limiting large contributions still
“permit[ted] the symbolic expression of support evidenced by a contribution,” Buckley, 424 U.S.
at 21. So Beaumont purported to find support in FEC v. National Right to Work Committee, 459
U.S. 197 (1982) (“NRWC”). Beaumont’s reliance on NRWC was misplaced because NRWC dealt

14
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Beaumont’s reasoning is flawed and should be abandoned. See Buckley, 424 U.S. at 243
(Burger, C.J., concurring in part and dissenting in part) (rejecting majority’s premise for
distinguishing expenditure and contribution limits); id. at 290 (Blackmun, J., concurring in part
and dissenting in part) (no “principled constitutional distinction” between contribution limits and
expenditure limits).

The First Amendment protects speech and association. See, e.g., Bates v. Little Rock, 361
U.S. 516, 523 (1960) (“[I]t is now beyond dispute that freedom of association for the purpose of
advancing ideas and airing grievances is protected [under the Constitution] . . . .”). It is difficult
to picture a combination of speech and association more compelling than that which occurs when
citizens unite with candidates for the advancement of political change. See Eu v. San Francisco
County Democratic Cent. Comm., 489 U.S. 214, 223 (1989) (“[T]he First Amendment has its
fullest and most urgent application to speech uttered during a campaign for political office.”
(citation and internal quotation marks omitted)). A ban on political contributions is a prohibition
on political association. Prohibiting such political association must be subject to strict scrutiny.

Further, Beaumont’s reasoning for treating a contribution ban as merely a “marginal”
restriction on speech hinges on the indefensible notion that speech merits less protection merely
because communicating that speech to the public “involves speech by someone other than the
contributor,” Buckley, 424 U.S. at 21, But independent expenditures also nearly always involve

speech by someone other than the speaker, but constitutional protection is not eroded on that

with a law that imposed certain restrictions on corporate solicitation of contributions to a
corporate-established PAC. The law did not prevent or limit the making of contributions, but
merely placed some restrictions on their solicitation. While NRWC upheld the restrictions on
corporate solicitation of contributions, it does not follow that the government can prohibit
contributions.

15
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account. One can hardly imagine a radio or television ad, a billboard message, a pamphlet, or
even a newspaper editorial (all examples of independent expenditures) that does not “involve the
speech” of at least some people other than the speaker.

In FEC v. Nat’l Conservative PAC, 470 U.S. 480, 493-94 (1985) (“NCPAC”), the Supreme
Court recognized that, in the context of independent expenditures, speech does not lose its
protection merely because a centralized group accepts donations and converts those donations
into independent expenditures. It rejected the argument that such contributions did not constitute
individual speech “but merely ‘speech by proxy.”” Id. at 495. It said donors “obviously like[d]
the message they [were] hearing from these organizations and want[ed] to add their voices to that
message; otherwise they would not part with their money.” Id. NCPAC’s reasoning applies to
campaign contributions. Those coﬁtributing to candidates “obviously like” their message and
“want to add their voices to that message.”

Beaumont ignored the fact that bans on contributions reduce the overall quantum of speech.
Political contributions enable a candidate to speak and reducing contributions necessarily reduces
the amount of political speech a candidate is able to make. Furthermore, in our representative
system, voters express themselves through candidates, See Anderson v. Celebrezze, 460 U.S. 780,
787-88 (1983) (“[V]oters can assert their preferences only through candidates or parties or both.
... [A]n election campaign is an effective platform for the expression of views on the issues of
the day, and a candidate serves as a rallying-point for like-minded citizens.”). Political contribu-
tions to candidates literally represent the contributor’s desire to help the candidate engage in
more political speech. See NCPAC, 470 U.S. at 495 (contributors “want to add voices” to
messages). A contribution ban prevents that speech from taking place and thus has the inevitable

effect of reducing the “quantity of expression” during an election “by restricting the number of
g q p g y g
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issues discussed, the depth of their exploration, and the size of the audience reached,” Buckley,
424 U.S. at 19.

And it is no answer that would-be contributors “remain free” to make independent expendi-
tures and therefore they could speak on their own (ot volunteer) instead of making contributions
because the burden particular regulations impose is not lessened because the regulation leaves
options. The proper analysis in assessing the severity of burdens on speech focuses on what is
restricted, not what is unrestricted. See, e.g., Citizens, 130 S. Ct. at 897 (“Even if a PAC could
somehow allow a corporation to speak—and it does not—the option to form PACs does not
alleviate the First Amendment problems with [the statute].”); Meyer v. Grant, 486 U.S. 414, 424
(1988) (fact that law burdened protected speech and association but left people “free” to pursue
other ““more burdensome’ avenues of communication, d[id] not relieve its burden on First
Amendment expression”); ACLF, 525 U.S. at 195 (observing, in the context of Colorado’s
requirement that petition circulators be registered voters, that “the ease with which qualified
voters may register to vote . . ., does not lift the burden on speech at petition circulation time”).

There is increased power when a group pools its resources to advocate for change, and the
Supreme Court has refused to reduce the level of First Amendment protection afforded to groups
of people who “pool[ ] their resources to amplify their voices.” NCPAC, 470 U.S. at 495. In the
context of a contribution ban, the option to pool resources with a candidate and other supporters
of the candidate is simply foreclosed. This alone is enough to recognize that a contribution ban
imposes a severe burden on speech and associational rights.

Furthermore, one of the reasons representative democracy works better than direct democ-
racy is that ordinary citizens are too busy to concern themselves with every aspect of govern-

ment. Because someone is willing to make a contribution does not mean she has the time, energy,

17
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resources, or resourcefulness to make her own independent expenditures or even to volunteer her
time. Thus, political speech that would have been enabled by a contribution is likely in many
cases to go uhspoken where the government has cut off the avenue that allows a central figure
(i.e., the candidate or the candidate’s committee) to produce and distribute the speech.

Iowa’s corporate contribution ban is also a content-based regulation. Iowa’s contribution ban
applies only to political contributions. The ban does not prohibit other kinds of contributions,
such as contributions to charitable, educational, or religious organizations. “This is the essence of
content-based regulation.” United States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 812
(2000). The ban targets only political speech. Because the regulated speech is “defined by its
content,” id. at 811, the contribution ban is a content-based regulation subject to strict scrutiny."* -
See Police Dep’t v. Mosley, 408 U.S. 92, 95 (1972) (“[A]bove all else, the First Amendment
means that government has no power to restrict expression because of its message, its ideas, its
subject matter, or its content.”). Speech restrictions are not content-based (that is, they are
content-neutral) if they are “‘justified without reference to the content of the regg]ated speech.””
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (citation omitted).

That the statute targets political speech broadly is irrelevant. It is still a content-based
restriction. “The First Amendment’s hostility to content-based regulation extends not only to
restrictions on particular viewpoints but also to prohibition of public discussion of an entire

topic.” Consol. Edison Co. v. Pub. Serv. Comm’n, 447 U.S. 530, 537 (1980); see also Burson v.

14 See also, Iowa Right to Life Committee, Inc. v. Williams, 187 F.3d 963, 967-68 (8th Cir.
1999) (“IRLC”); Day v. Holahan, 34 F.3d 1356, 1361 (8th Cir. 1994); Republican Party of
Minn. v. White, 536 U.S. 765, 774 (2002) (statute that both prohibits speech on the basis of its
content and burdens a category of speech that is essential to First Amendment freedoms triggers
strict scrutiny).

18
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Freeman, 504 U.S. 191, 197 (1992) (plurality opinion); Carey v. Brown, 447 U.S. 455, 462 n.6
(1980). Thus, a statute that singles out political speech as a general category is content-based
even though it does not single out particular political views, and even though it applies to all
political speech and “does not favor either side of a political controversy,” Consol. Edison Co.,
447 U.S. at 537. See also Burson, 504 U.S. at 197 (speech restriction on all campaign-related
speech was content-based); Carey, 447 U.S. at 460-61 (speech restriction that permitted labor-
dispute information to be freely disseminated but restricted discussion of all other issues was
content-based); Mosley, 408 U.S. at 94 (speech restriction that permitted labor picketing but not
other peaceful picketing was content-based); Simon & Schuster, Inc. v. Members of N.Y. State
Crime Victims Bd., 502 U.S. 105, 116 (1991) (statute restricting speech about crime was content-
based).

In Day, the Eighth Circuit held unconstitutional a regulation that “single[d] out particular
political speech” because it was content-based. In /RLC, the Eighth Circuit recognized that a
regulation targeting speech expressly advocating the election or defeat of candidates was content-
based, even though it burdened all speech equally. 187 F.3d at 967. The court held that the statute
singled out a “particular kind of speech . . . for negative treatment,” and was therefore by
definition content-based. Id. Here, the restricted speech (political contributions) is defined
precisely by its content. It is content-based.

The ban also impermissibly singles out certain speakers, e.g. corporations and banks, and
prohibits only them from making political contributions. Iowa Code §68A.503(1). The First
Amendment prohibits speaker-based restrictions on speech, in part because “[s]peech restrictions
based on the identity of the speaker are all too often simply a means to control content.” Citizens,

130 S. Ct. at 898-99; see also id. at 904-08 (government may not ban political speech “simply
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because the speaker is an association that has taken on the corporate form”).
b. The Contribution Ban Fails Strict Scrutiny.

Towa’s contribution ban is unconstitutional because it is not narrowly tailored to meet a
compelling state interest. In fact, the contribution ban is not even closely drawn to a sufficiently
important interest. To suryive strict scrutiny, the State must prove that the ban advances a
compelling state interest. Citizens made clear that the only constitutionally cognizable interest
that can possibly justify limiting political speech and association under strict scrutiny is the
state’s interest in preventing quid pro quo corruption.” Citizens, 130 S, Ct. at 909 (“When
Buckley identified a sufficiently important governmental interest in preventing corruption or the
appearance of corruption, that interest was limited to quid pro quo corruption.”). Citizens
specifically rejected all other asserted interests, including (1) the so-called antidistortion interest
(aimed at preventing “distortion” in elections owing to corporate wealth), id. at 903-08; (2) an
interest in preventing influence over or access to candidates, id. at 909-11; and (3) an intetest in
protecting dissenting shareholders, id. at 911.

Regardless of whether Iowa has a compelling interest in preventing quid pro quo political
corruption, the ban is not narrowly tailored to that interest. Buckley held—and Citizens affirmed
in discussing Buckley—that limits on large contributions were constitutional because large
contributions give rise to the possibility of quid pro quo corruption. Buckley, 424 U.S. at 23-29

(affirming $1,000 contribution limit); Citizens, 130 S. Ct. at 901 (“[Buckley’s] concern [was] that

15 McConnell upheld limits on contributions to political parties because they might purchase
“access” or “influence” with office holders, 540 U.S. at 154. But Citizens explicitly rejected
these interests as neither compelling nor cognizable. 130 S. Ct. at 910 (““Favoritism and
influence are not . . . avoidable in representative politics. . . . Ingratiation and access, in any
event, are not corruption.’” (citation omitted)).
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large contributions could be given ‘to secure a political quid pro quo.”” (quoting Buckley, 424
U.S. at 26)); see also McConnell, 540 U.S. at 136 (“large financial contributions” can lead to
corruption and its appearance (citation and internal quotation marks omitted)); Nixon v. Shrink
Mo. Gov’t PAC, 528 U.S. 377, 395 (2000) (“sometimes large contributions will work actual
corruption”). The law at issue here, however, is not merely a limit on contributions, but an
outright ban.

An outright ban on contributions is simply not narrowly tailored to Iowa’s interest in
preventing quid pro quo corruption.'® There is no realistic possibility that candidates will be
corrupted by small contributions, and an outright ban prevents contributions large and small.
Although Iowa is surely permitted to address the real problems it encounters (including prevent-
ing quid pro quo political corruption), in doing so it “may not choose an unconstitutional
remedy,” and “[a]n outright ban on corporate political speech during the critical preelection
period is not a permissible remedy.” Citizens, 130 S. Ct. at 911,

As indicated above, the government may not single out particular speakers any more than it
may single out particular content, Here, Iowa cannot assert any interest that is advanced by
targeting corporations (along with a few other types of organizations) with its ban. A $§100
contribution from a corporation is no more likely to produce quid pro quo corruption than the
same contribution from an individual or a general partnership. There is simply no reason (much

less a compelling one) for singling out corporations for special treatment.

1 Jowa does not have contributions limits and therefore has not asserted its interest in
preventing quid pro quo corruption in a permissible way. Therefore, the necessary premise for
any anti-circumvention interest has not been asserted.
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2. The Contribution Ban Violates the Fourteenth Amendment’s Equal Protection
Clause.

Towa’s corporate contribution ban also violates Fourteenth Amendment equal protection. It
singles out particular content (political speech via political contributions) and particular speakers
(corporations and others). ITowa Code § 68 A.503(1). Both distinctions violate the command that
no state shall “deny to any person within its jurisdiction the equal protection of the laws.” U.S.,
Const. amend. X1V, § 1.

Content-based restrictions raise equal protection concerns “because, in the course of
regulating speech, such restrictions differentiate between types of speech.” Burson, 504 U.S. at
197 n.3; see also Carey, 447 U.S. at 459, 461-62 (content-based speech restriction violates equal
protection); Mosley, 408 U.S. at 94, 102 (same). This makes sense: when government bans one
type of speech—say, all pro-life speech— then, naturally, all pro-life speakers are silenced. This
implicates equal protection. “Under either a free speech or equal protection theory, a con-
tent-based regulation of political speech . . . is valid only if it can survive strict scrutiny.” Burson,
504 U.S. at 197 n.3; see also Carey, 447 U.S. at 46162 (equal protection mandates that content-
based speech restrictions be “finely tailored” to substantial state interests); Mosley, 408 U.S. at
101 (equal protection requires that statutes affecting First Amendment interests be “narrowly
tailored to their legitimate objectives™).

“It is rare that a regulation restricting speech because of its content will ever be permissible,”
Playboy, 529 U.S. at 818, because these types of regulations are such “blunt prohibition[s]” on
speech, Carey, 447 U.S. at 462, that they are by definition not narrowly tailored.

Similarly, speech restrictions that differentiate among speakers are subject to strict scrutiny

under the Equal Protection Clause. “When such vital rights are at stake, a State must establish
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that its classification is necessary to serve a compelling interest.” ZIl. State Bd. of Elections v.
Socialist Workers Party, 440 U.S. 173, 184 (1979) (applying strict scrutiny to statutes that
imposed substantially unequal burdens on independent candidates and new political parties vis-a-
vis established political parties); Williams v. Rhodes, 393 U.S. 23, 31 (1968) (law that placed
substantially unequal burdens on minor political parties vis-a-vis established parties could stand
only if justified by a “compelling state interest in the regulation”).

Here, though corporations and other organized associations are similarly situated, Iowa has
targeted only corporations with its prior-board-approval requirement. The requirement therefore
violates the Fourteenth Amendment’s guarantee of equal protection of the laws. See Dallman v.
Ritter, 225 P.3d 610, 634-35 (Colo. 2010) (finding that corporations and unions were similarly
situated and striking, under strict scrutiny, a political-speech-restriction regulation that treated
them disparately).

As demonstrated in the First Amendment argument section, Iowa is unable to prove that its
corporate contribution ban is narrowly tailored to a compelling state interest. For the same
reasons, Jowa’s ban also fails strict scrutiny (or lesser scrutiny) under the Fourteenth Amend-
ment’s equal protection guarantee.

D. The Prior-Board-Approval Requirement Is Unconstitutional. (Count 4)

Towa unconstitutionally forbids corporations, but not other groups or associations, from
making independent expenditures unless the board of directors expressly authorizes the inde-
pendent expenditures, in advance and within the same calendar year that the independent

expenditures are to be made. lowa Code §§ 68A.404(2)(a)-(b) and 404(5)(g), and the Form for
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“Organizations Making Independent Expenditures.”” When corporations disclose their inde-
pendent expenditures, a corporate officer must certify that the board of directors “expressly
authorized” them. Id. § 404(3), (5)(g).

1. The Prior-Board-Approval Requirement Violates the First Amendment.

a. The Prior-Board-Approval Requirement Is Subject to Strict Scrutiny.

Like Towa’s contribution ban, supra, the prior-board-approval requirement is a content-based
restriction on speech, presumptively invalid, and subject to strict scrutiny. Iowa requires prior
board approval only for expenditures that expressly advocate for or against candidates or ballot
measures. No special approval is required for other expenditures. The requirement singles out
precisely the category of speech identified as content-based in JRLC. 187 F.3d at 967 (speech that
“expressly advocate[d] the election or defeat of a candidate”™); see also Day, 34 F.3d at 136061
(statute that “single[d] out particular political speech” was content-based).

The requirement also requires strict scrutiny because it impermissibly singles out certain
speakers—namely, corporations. Iowa Code § 68A.503(1). The First Amendment prohibits
speaker-based restrictions on speech, in part because “[s]peech restrictions based on the identity
of the speaker ate all too often simply a means to control content.” Citizens, 130 S. Ct. at
898-99; see also id. at 904—-08 (government may not ban political speech “simply because the
speaker is an association that has taken on the corporate form”).

The requirement also requires strict scrutiny because it operates as a restriction on core

political speech. When corporations make independent expenditures they are engaging in “core”

'7 The penalty for making independent expenditures without prior board approval is a fine of
up to $2,000 for each violation. Towa Code § 68B.32D(h). Willful violations are punishable by a
mandatory fine of at least $315 (but no more than $1,875) or imprisonment up to one year, or
both. Id. §§ 68A.701, 903.1(1)(b).
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political speech and First Amendment protections are highest. JRTL, 187 F.3d at 967.

The First Amendment protects speakers’ right “not only to advocate [their] cause but also to
select what they believe to be the most effective means for so doing.” Meyer v. Grant, 486 U.S.
at 424; see also Cal. Democratic Party v. Jones, 530 U.S. 567, 581 (2000) (“We have consis-
tently refused to overlook an unconstitutional restriction upon some First Amendment activity
simply because it leaves other First Amendment activity unimpaired.”). A corollary to this
principle is that the mere “fact that an election procedure can be met” does not mean it is
constitutionally permissible. Libertarian Party of Ohio v. Blackwell, 462 F.3d 579, 592 (6th Cir,
2006); ¢f. Anderson v. Celebrezze, 460 U.S. at 791 n.12 (fact that some individuals were able to
meet state-imposed burden did not “negate the burden imposed on the associational rights of
independent-minded voters”). The prior-board-approval requirement burdens IRTL’s ability to
select the most effective means of advancing its cause, and dictates, without constitutional
justification, the inner workings and decision-making process of a citizen group engaged in core
political speech.

In the First Amendment context, when courts apply strict scrutiny, they do so out of a
recognition that even modest encroachments on freedom, if accepted in small increments, lead to
“a loss that would be unthinkable if inflicted all at once,” MCFL, 479 U.S. at 26465, Courts are
thus “as vigilant against the modest diminution of speech as [they] are against its sweeping
restriction.” Id.

b. The Prior-Board-Approval Requirement Fails Strict Scrutiny.

Because strict scrutiny applies, lowa must prove that the restriction is narrowly tailored to

serve a compelling state interest. JR7L, 187 F.3d at 968; Day, 34 F.3d at 1361. Iowa cannot make

this proof. The prior-board-approval requirement targets corporations, supra, and the government
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may not single out particular speakers any more than it may single out particular content,
Citizens, 130 S. Ct. at 898-99. And while the prior-board-approval requirement would be
unconstitutional even if it applied evenhandedly to corporate and non-corporate entities, the fact
that it targets corporations is an independent ground for finding the statute unconstitutional.

At first glance, the statute here appears to apply to all organizations alike—that is, all
“entit[ies], other than an individual or individuals.” Iowa Code § 68A.404(2)(a). But a careful
analysis shows that the law applies only to corporations.'® First, the prior-board-approval
requirement does not apply to political entities. See id. § 404(3)(b). Second, in section 404(2)(a),
Towa used the undefined term “entity” rather than the defined term “person,”" but elsewhere in
section 404 used the term “person.” Id. § 404(3) (“person . . . shall file an independent expendi-
ture statement™), § 404(6) (“person . . . shall comply with the attribution requirements”), § 404(7)
(“person . . . shall not engage . . . an advertising firm”). So “entity” as used in section 404(2)(a)
cannot be read to be synonymous with “person” as defined in section 102(17). Third, under Iowa
Code section 404(5)(g), an “entity” that makes an independent expenditure must file an
“independent expenditure statement” with the Board, which must contain, among other things, a
“certification by an officer of the corporation” that the board of directors or other governing

body expressly authorized the independent expenditure. Zd. § 404(5)(g) (emphasis added). The

'® The term “entity” is not defined in the statute. If given its ordinary meaning, “entity”
would include more than corporations alone, see Black’s Law Dictionary (8th ed. 2004) (defining
“entity” as an “organization (such as a business or a governmental unit) that has a legal identity
apart from its members”), but the surrounding statutory text and the Board’s prescribed form
implementing the statutory scheme show that the term “entity” in section 404(2)(a) cannot be
given its ordinary meaning, and in fact, is used to impose special restrictions on corporations
particularly.

19 “person” is broadly defined to mean “any individual, corporation, . . . or any other legal
entity.” Iowa Code § 68A.102(17).

26



Case 4:10-cv-00416-RP -TJS Document 2-1 Filed 09/07/10 Page 34 of 39

statute does not mention any entity other than a corporation. Fourth, the Board’s prescribed form
for filing an independent expenditure statement requires the person signing the form to certify
that “[i]f this expenditure was made by a corporation,” the board of directors or other governing
body expressly authorized it. Verified Compl. Ex. 1 (emphasis added). The form, like the statute
it is based on, makes no mention of any entity other than a corporation. If there were any doubt,
based on the statutory scheme alone, that section 404(2)(a) targets corporations, the Board’s
implementation of that section through its published form shows that in practice only corpora-
tions will have to comply with the prior-board-approval requirement.

The Supreme Court held in Citizens that the government may not restrict a speaker’s First
Amendment freedoms “simply because the speaker is an association that has taken on the
corporate form,” 130 S. Ct. at 904-08. The corporate form poses no constitutionally cognizable
harm justifying special regulation. Id. Thus, as to any interest lowa might advance in defense of
its statute, Citizens makes clear that the prior-board-approval requirement is underinclusive
because, if for no other reason, it does not impose similar burdens on non-corporate groups.

Citizens did indicate in dicta that the government could “explore other regulatory mecha-
nisms” (other than banning corporate political speech) to protect dissenting shareholders (i.e.,
shareholders who object to the corporation’s use of general funds to support or oppose candi-
dates). Id. at 911; ¢f. id. at 978 n.76 (Stevens, J., dissenting) (states might “condition the types of
activity in which corporations may engage . . . on specific disclosure requirements or on prior
express approval by shareholders or members.” (emphasis added)). But the prior-board-approval
requirement does not actually protect dissenting shareholders because it requires only that a
majority of the board of directors approve corporate independent expenditures. Shareholders

need not even be consulted and therefore this provision cannot be said to be aimed at protecting
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—— -~ —————dissenting shareholders./And to the extent the statute indirectly protects shareholders by —— —
preventing rogue spending by a runaway board member or corporate officer (i.e., who acts
without board authority), the regulation is superfluous because Iowa already has other provisions
that address that risk.”

In any event, the statute is unconstitutional as applied to IRTL because it is a non-stock
corporation, and thus there are no shareholders to protect. IRTL has donors, not shareholders.
And even if its donors were deemed to be analogous to a corporation’s shareholders, its donors
are in no need of a state regulation preventing IRTL from making independent expenditures
without its consent because IRTL is an ideological corporation and its donors “are fully aware of
its political purposes, and in fact contribute precisely because they support those purposes,”
MCFL, 479 U.S. at 260-61. If Towa desires to make contributors aware that their funds could be
used to promote or defeat candidates—in addition to other political activity—it could “simply
requirfe] that contributors be informed that their money may be used for [such purposes],” id. at
261.

Finally, even if the statute were interpreted to apply evenly to corporations and non-

20 Under Iowa law, each board member must, when discharging her duties, act in good faith
and in a manner she “reasonably believes to be in the best interests of the corporation.” Iowa
Code § 490.830. Board members have a duty to “becom[e] informed” when making decisions on
behalf of the corporation, and are held to the standard of care that a reasonable person in similar
circumstances would exercise. /d. Corporate officers are under the same obligations. /d.

§ 490.842. Furthermore, the board of directors may not act at all unless either (1) a quorum of the
board convenes at a board meeting and a majority present vote in favor of the resolution; or (2) .
without convening a meeting, “each director signs a consent describing the action to be taken and
delivers it to the corporation.” Id. § 490.821 (emphasis added). Any risk that individual officers
or directors might make independent expenditures not approved by the board is already addressed
by other provisions of Towa law, and therefore the prior-board-approval requirement is not
narrowly tailored to address that risk. See ACLF, 525 U.S. at 196-97 (finding that state’s asserted
interest was already served by another statute).
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corporations, that does not alleviate its separate problem of being a content-based speech
restriction. Iowa cannot rebut the presumption that the statute is invalid because it cannot show
that it is necessary to achieve a compelling state interest. See Playboy, 529 U.S. at 813 (Where
content-based speech restrictions are at issue, “[i]f a less restrictive alternative would serve the
Government's purpose, the legislature must use that alternative.”).

Because Jowa cannot show that this provision—on its face or as applied—is narrowly
tailored to a compelling state interest, it is unconstitutional under the First Amendment. And
even if a lower standard of review were applied, Jowa could not make the necessary showing
because the prior-board-approval requirement does not substantially advance any state interest.

2. The Prior-Board-Approval Requirement Violates the Fourteenth Amendment’s
Equal Protection Clause.

The prior-board-approval requirement also violates Fourteenth Amendment equal protection.
As demonstrated above, the law singles out particular content (namely, political speech expressly
advocating for or against candidates or ballot measures) and particular speakers (namely,
corporations). lowa Code § 68A.404(2)(a)~(b). Both distinctions violate the command that no
state shall “deny to any person within its jurisdiction the equal protection of the laws.” U.S.
Const. amend. X1V, § 1.

Content-based restrictions raise equal protection concerns. See supra at 22. So do speech
restrictions that differentiate among speakers, placing substantial burdens on some speakers but
not others. See id. Such restrictions are evaluated under strict scrutiny. See id.

As demonstrated above in the First Amendment argument section, Iowa is unable to prove
that the prior-board-approval requirement is narrowly tailored to a compelling state interest (or

substantially related to any state interest). For the same reasons, the requirement fails strict (or
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lesser) scrutiny under equal protection.
IL IRTL Will Suffer Irreparable Harm Absent An Injunction.

“The loss of First Amendment freedoms, for even minimal periods of time, unquestionably
~ constitutes irreparable injury.” IRTL, 187 F.3d at 970 (quoting Elrod v. Burns, 427 U.S. 347, 373
(1976)). Where a statute restricts “free speech rights” and a plaintiff has shown that the statute is
likely unconstitutional, that plaintiff is “entitled to a presumption of irreparable harm.” Straights
& Gays for Equality v. Osseo Area Schs.—Dist. No. 279,471 F.3d 908, 913 (8th Cir. 2006); see
also 11A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2948.1
(2d ed.) (“When an alleged deprivation of a constitutional right is involved, most courts hold that
no further showing of irreparable injury is necessary.”) As demonstrated above, the challenged
provisions are unconstitutional restrictions on IRTL’s rights of free speech and association and
equal protection. IRTL is irreparably harmed.

I11. The Balance of the Equities Favors IRTL.

The third prerequisite to the grant of a preliminary injunction is that the balance of the
equities “tips” in favor of the plaintiff, meaning that the burden imposed on the plaintiff if a
preliminary injunction is not granted outweighs the burden that granting a preliminary injunction
would impose on the defendants. Winter, 129 S. Ct. at 374, 378. When First Amendment
freedoms would be infringed absent an injunction, the Eighth Circuit “view[s] the balance clearly
in favor of issuing the injunction” because “the potential harm to [plaintiff’s] independent
expression is great,” JRTL, 187 F.3d at 970, while on the other hand, the government is not
greatly harmed by being restrained from enforcing a law that is likely unconstitutional, Kirkeby v.
Furness, 52 F.3d 772, 775 (8th Cir, 1995). See also Newsom ex rel. Newsom v. Albemarle

County Sch. Bd., 354 F.3d 249, 261 (4th Cir. 2003) (government “is in no way harmed by
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