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 Thank you very much. I’d like to thank the League of Women 

Voters, the Adlai Stevenson Center for Democracy, and the Office 

of Career Education at Lake Forest College for inviting me. It is 

wonderful to be back here in Lake Forest and the Chicago area, 

which is bred into my DNA. Now that I am a Virginian, at least by 

residence, I wonder how Thomas Jefferson would feel about my 

giving a speech about politics in a chapel. But I’m sure that as an 

American, he would approve of the message I hope to send tonight. 

 

 Here we are in mid-May, and I think we are maybe just 

starting to assimilate the November election. I am not talking about 

who won. That is a different speech. I am talking about where we 

are in terms of campaign practices – the amount of money raised 

and spent on that election, by who, and how. And whether the 

concerns so clearly and deeply felt by the American public – about 

the role of special interests in Washington, about corruption, about 

“draining the swamp” – whether these concerns will be acted on, 

either in Donald Trump’s Washington or in the states. Let’s start by 

looking at the numbers. 

 

“$6.5 billion” 
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 $6.5 billion.1 That’s how much the elections cost last year, 

for federal offices alone. Spending in federal elections has 

skyrocketed in recent years, up from only $2.5 billion in 2000.2 

That’s a 260% increase.  

 

“260%” 

 

 This record spending came despite the fact that the 2016 

Trump campaign relied on free media coverage to an 

unprecedented degree, and therefore spent less than Mitt Romney 

did in 2012. To see what I mean, take a look at this number:  

 

“$5.9 billion” 

 

 $5.9 billion. That’s the estimated value of the free media 

coverage that Donald Trump received during the election.3 

 

“Free media, Trump vs. Clinton 

 

 Hillary Clinton got less than half as much: $2.8 billion. At the 

same time, though, congressional races reached an all-time 

                                                 
1 Niv Sultan, Election 2016: Trump’s free media helped keep cost down, but fewer donors provided more 
of the cash, CTR. FOR RESPONSIVE POL. (Apr. 13, 2017), 
https://www.opensecrets.org/news/2017/04/election-2016-trump-fewer-donors-provided-more-of-the-
cash. 
2 JOSEPH E. CANTOR, CAMPAIGN FINANCE IN THE 2000 FEDERAL ELECTIONS: OVERVIEW AND ESTIMATES OF THE 

FLOW OF MONEY 2, CONGRESSIONAL RESEARCH SERVICE (Mar. 16, 2001), http://fpc.state.gov/documents/ 
organization/22896.pdf. 
3 Sultan, supra note 1. 
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spending high of $4 billion in spending last year.4 That’s up from 

$3.7 billion in 2012, and $2.5 billion in 2008.5 

 

“Total cost of election” 

 

 And where is this money coming from? Only a tiny fraction of 

our population. The FEC database contains the identity of all 

Americans who gave more than $200 to any candidate or PAC or 

party committee in the 2015-2016 cycle. What percentage of 

Americans do you think meet this quite low threshold?  

 

“0.5%” 

 

 0.5%. In the 2016 election cycle, only one half of one percent 

of the American population donated $200 or more to any federal 

campaign, party, or PAC. 6  So 99-1/2% of Americans do not 

participate in the political finance system at even this basic level. 

And here’s another number:  

 

“0.01%” 

 

 0.01%. A mere one-hundredth of one percent of donors – or 

fewer than 200 people – gave nearly $1 billion of the $6.5 billion 

spent in the 2016 election cycle.7 Most of this money went to so-

                                                 
4 Id. 
5 Cost of Election, CTR. FOR RESPONSIVE POL., https://www.opensecrets.org/overview/cost.php (last 
visited May 2, 2017). 
6 Donor Demographics, CTR. FOR RESPONSIVE POL., 
https://www.opensecrets.org/overview/donordemographics.php (last visited Apr. 19, 2017). 
7 Sultan, supra note 1. 
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called “independent outside groups,” because these groups can 

take unlimited donations.  

 

 For instance, Super PACs raised $1.8 billion last cycle, almost 

a third of all spending in the election, and the top 1% of their donors 

gave 77% of that money.8 

 

“$1.8 billion, Top 1% = 77%” 

 

We know all this information because Super PACs have to 

disclose their donors. But all too often, we don’t actually know 

who’s doing the spending in our elections. As money has poured 

into our elections, federal agencies like the Federal Election 

Commission and the IRS have done almost nothing to enforce the 

laws requiring disclosure of political spending. So we now have 

the phenomenon of “dark money”: advertising whose source we 

can’t identify, because it’s coming from tax-exempt groups that 

don’t have to disclose their donors.  

 

“Total Outside Spending w/ No Disclosure of Donors 

 

Nearly $184 million of the money spent in the last election 

involved no donor disclosure. That’s up from a mere $5.8 million 

in 2004.9 2016 was not as bad as 2012, when Romney’s 

supporters billionaires spent twice as much as Obama billionaires 

                                                 
8 2016 Super PACs: How Many Donors Give?, CTR. FOR RESPONSIVE POL. (Feb. 1, 2017), 
https://www.opensecrets.org/outsidespending/donor_stats.php. 
9 Political Nonprofits (Dark Money), CTR. FOR RESPONSIVE POL., 
https://www.opensecrets.org/outsidespending/nonprof_summ.php (last updated Apr. 3, 2017). 
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to try to elect their candidate, but there was still a great deal of 

secretly sourced money spent in 2016, most of it on close Senate 

races. So there’s now 36 times more dark money flooding the 

system than there used to be – before Citizens United. 

 

 I’m mentioning all of these numbers because they illustrate a 

broader issue with the way we fund our elections. Americans 

don’t like it. Secret money. Unlimited contributions by a handful 

of billionaires to Super PACs. Average voters swamped by 

negative messages from unaccountable and often unknown 

groups. The vast majority of the American people understand this 

problem. The Citizens United decision, in particular, has ignited 

an anger about money in politics that we haven’t seen in a long 

time. 

 

 To give you a sense of this, let me give you some more 

interesting numbers: 

 

“81%, 84%” 

 

 Eighty-one percent and eighty-four percent. Those are the 

percentages of Republicans and Democrats who agree with the 

following statements: 

 

 “There are some good things in the system for funding 

political campaigns but fundamental changes are needed.” Or: 

“The system for funding political campaigns has so much wrong 

with it that we need to completely rebuild it.” 
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Polling Q’s – fundamental changes complete + rebuild 

 

 So 81% of Republicans and 84% of Democrats think that our 

campaign finance system needs either fundamental change or a 

complete rebuild. 

 

 Here’s another number. 

 

“90%” 

 

 Ninety percent. That is the percentage of Independents who 

favor fundamental change or a complete rebuild of our campaign 

finance system. And another number: 

 

“0” 

 

 Zero. That is the percentage of Americans who think NO 

changes are needed. No one thinks that. 

 

 So, on one subject at least, everyone agrees we need to do 

something. Both major parties. Independents. All with 

overwhelming majorities. Why do we have such universal 

agreement on this? What do Americans oppose about our current 

campaign finance system? 

 

“Government is corrupt” 
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 Well, eighty-nine percent of Republicans and seventy percent 

of Democrats say they think our system is “corrupt.” 

 

 But what do Americans mean when we talk about 

corruption? What do we think is corrupt about our current 

system? The answer is this: People think the system is rigged 

against the average American by the special interests who seem to 

control the political process. 

 

“Government run by a few big interests” 

 

 Seventy-nine percent say that government is “run by a few 

big interests looking out for themselves.”  

 

“Reform so that a rich person” 

 

 And 87% of Americans believe that “campaign finance should 

be reformed so that a rich person does not have more influence 

than a person without money.”  

 

 This sentiment should be troubling to anyone who cares about 

the future of our democracy. People are objecting to a government 

for which we—in theory—have direct responsibility: a Congress and 

President that are in office as our representatives, and only because 

of our votes. Even so, huge majorities of Americans think our 

government is no longer responsive to us.  
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Now, candidate Trump understood this frustration. He 

gained traction in the presidential race in large part by talking 

about what he called the “rigged system” in Washington. He spoke 

specifically about the problem of money in politics: how he knew 

that big donors would write checks so politicians would do them 

favors, because he said he had done it himself. He said that 

Washington works only for special interests, not for the people. 

Polls show this was a big part of his appeal to voters across the 

country, who were worried that their democracy was slipping away 

from them. 

 

And people are not wrong to worry about special interest 

influence.  

 

“Lobbying Spending” 

 

When Reagan was in office, lobbyists reported spending 

around $200 million a year on their activities.10 Last year, lobbyists 

spent $3.1 billion.11 That’s larger than the entire budget for the 

House and Senate!12 

 

 In fact, the business is so lucrative that about half of former 

senators and a third of former House members become 

                                                 
10 Lee Drutman & Steven Teles, Why Congress Relies on Lobbyists Instead of Thinking for Itself, 
ATLANTIC (Mar. 10, 2015), http://www.theatlantic.com/politics/archive/2015/03/when-congress-cant-
think-for-itself-it-turns-to-lobbyists/387295. 
11 Lobbying Database, CTR. FOR RESPONSIVE POL., https://www.opensecrets.org/lobby. 
12 For FY15 House and Senate budget, see IDA A. BRUDNICK, LEGISLATIVE BRANCH: FY2016 APPROPRIATIONS 
7 tab.3, 8 fig.1, CONG. RESEARCH SERV. (Feb. 1, 2016), https://fas.org/sgp/crs/misc/R44029.pdf. 
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registered lobbyists upon leaving Congress.13  

 

“1/2 ex-Senators, 1/3 ex-Congressmen” 

 

 And because the registration rules are so lax for lobbyists, 

the number being paid to influence their former colleagues is 

likely much higher than that. 

 

 What do these lobbyists do in Washington? Well, one part of 

their jobs is to make campaign contributions to incumbent 

members of Congress, and to raise money for the reelection of the 

members they are lobbying. And how does all of this affect these 

members of Congress? Well, take a look at this figure:  

 

“40%” 

 

 40%. This figure comes from a leaked PowerPoint slide – 

 

 - showing a recommended daily schedule for new members 

of Congress, which was part of a presentation given to freshman 

representatives in January 2013 by the Democratic Congressional 

Campaign Committee. The DCCC suggested that new members 

spend 40% of their day on “call time.” 

 

 “Call time” is the time members of congress spend not in 

their offices or at work, but down the street in the basement of a 

                                                 
13 Lee Drutman, About half of retiring senators and a third of retiring House members register as 
lobbyists, Vox (Jan. 15, 2016), https://www.vox.com/2016/1/15/10775788/revolving-door-lobbying. 
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party office dialing for dollars. We’ve now reached the point where 

money has become so singularly important in winning elections 

that the “model schedule” for an elected representative makes 

fundraising for four hours a day their biggest priority. Some 

members tell me it is more than 4 hours a day. 

 

 Legislators from both sides of the aisle have complained 

about this political fact of life. Chris Murphy, a Democratic 

senator from Connecticut, put it this way: “Today, more than ever 

before, the one question you have to ask when you are deciding 

whether to run for the United States House, the United States 

Senate is, are you willing to become a telemarketer for 24 

months?”14  

 

“are you willing to become a telemarketer” 

 

 On the other side of the political spectrum, Congressman 

Ken Buck, a Republican and member of the House Freedom 

Caucus, just came out with a new book about the corruption in 

Washington. And he included this list –  

 

“Fundraising Requirements for Republican Positions” 

 

 – of the amount of money congressmen have to raise for the 

Republican Congressional Campaign Committee in order to gain a 

                                                 
14 Paul Blumenthal, Chris Murphy: ‘Soul-Crushing’ Fundraising Is Bad For Congress, Huffington Post 
(May 7, 2013, 5:40 PM), http://www.huffingtonpost.com/2013/05/07/chris-murphy-
fundraising_n_3232143.html. 
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committee assignment or chairmanship or a leadership position.15 

Anywhere from $220,000 to $20 million per election cycle. 

This is nothing less than the sale of public office – seats on or 

chairmanships of committees in the United States Congress in 

exchange for partisan financial gain. 

 

 So the problem is real, and the perception of corruption is 

real. President Trump rode this perception to victory in 

November, saying Hillary Clinton was part of the corruption 

problem. And Trump managed to sum up what these people 

wanted in three words: “drain the swamp.” He tapped into this 

feeling, which is prevalent on both sides of the aisle, that the 

system is rigged against the vast majority of Americans.  

 

 He came out with a list of proposals during the campaign to 

help “drain the swamp.”16  

 

“Trump Pledges to Drain the Swamp” 

 

It was a good start – and I’m going to quote it now:  

 

 First, he said he would “institute a 5-year ban on all 

executive branch officials lobbying the government after they 

leave government service.” 

 Second: “ask Congress to institute its own 5-year ban on 

                                                 
15 Ken Buck, DRAIN THE SWAMP: HOW WASHINGTON CORRUPTION IS WORSE THAN YOU THINK 38 (2017). 
16 Press Release, Trump Pledges to Drain the Swamp and Impose Congressional Term Limits, 
Trump/Pence 2016 (Oct. 18, 2016), https://www.donaldjtrump.com/press-releases/trump-pledges-to-
drain-the-swamp. 
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lobbying by former members of Congress and their staffs.” 

 Third: “expand the definition of lobbyist so we close all 

the loopholes that former government officials use by 

labeling themselves consultants and advisors when we all 

know they are lobbyists.” 

 Fourth: “issue a lifetime ban against senior executive 

branch officials lobbying on behalf of a foreign government.” 

 Fifth: “ask Congress to pass a campaign finance reform [law] 

that prevents registered foreign lobbyists from 

raising money in American elections.” 

 And finally: “push for a Constitutional Amendment to 

impose term limits on all members of Congress.” 

 

 Now I am not a fan of term limits, and I would add a number 

of other reforms to that list, but the Trump campaign list would 

be a big first step in the right direction. It would help clean up 

some of the pay-to-play and revolving-door problems that we see 

in Washington. And remember that Trump was also constantly 

attacking the role of money in politics, and saying that we had to 

reform the campaign finance system. So, based on Trump 

campaign statements, you might think an outsider was going to 

Washington to drain the swamp. 

 

 So, now that we’re nearly four months into the new 

administration, let’s ask: how’s the swamp-draining going? 

 

Well, let me put it this way: the reality is way behind the 

rhetoric. Or, as one of the founders of the Tea Party recently put 
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it, “it looks like we’ve got the Creature from the Black Lagoon in 

the White House.”17 

President Trump himself said, after the election, “Well that’s 

just a phrase I heard on the campaign train. And people liked it at 

rallies, so I used it.” Not exactly a ringing commitment to the need 

for reform! 

Not surprising, given that the people the President has hired 

for his administration have a distinctly swampy look about them.  

 

“With Trump appointees, a raft of potential conflicts” 

 

It turns out that the Trump administration has changed 

President Obama’s restrictions on hiring lobbyists, 18 and is 

bringing in numerous lobbyists to staff the White House and 

federal agencies. In some cases, these lobbyists are working on the 

exact same policies on which they had been lobbying.19 So, 

while the President has put some limits on what executive branch 

employees can do going out the door, it’s essentially a free-for-all 

in terms of who gets in. 

 

The administration has developed an executive order that 

imposes some lobbying restrictions on the executive branch.  

 

                                                 
17 Dana Milbank, Trump’s no populist. He’s a swamp monster., WASH. POST (Apr. 17, 2017) 
https://www.washingtonpost.com/opinions/trumps-no-populist-hes-a-swamp-
monster/2017/04/17/7029a4e0-23a2-11e7-b503-9d616bd5a305_story.html?utm_term=.94c2ad3e3bf6. 
18 Ethics Commitments by Executive Branch Personnel, Exec. Order 13490 (Jan. 21, 2009), 
https://oge.gov/Web/OGE.nsf/Executive%20Orders/A70F962587DAC28F85257E96006A90F2/$FILE/
23a5e4eeaffd4e14b4387b40b0eae5963.pdf. 
19 Eric Lipton et al., With Trump Appointees, a Raft of Conflicts and ‘No Transparency,’ N.Y. Times (Apr. 
15, 2017), https://www.nytimes.com/2017/04/15/us/politics/trump-appointees-potential-conflicts.html. 
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Executive Order 

 

But in some ways the order is weaker than the previous 

version President Obama had put in place. And it appears that 

some of these former lobbyists are violating even the weak 

restriction the Trump administration did put in place. But we 

can’t know this for sure, because the administration has secretly 

been issuing waivers to its own new rules.20  

 

This is not a positive development for either lobbying reform 

or government transparency. The Office of Government Ethics 

has formally objected to the practice of granting secret waivers of 

conflict-of-interest rules, and has requested a list of those 

administration officials who have been granted these waivers- 

waivers which allow them to make official decisions on matters 

despite having a recognized conflict.21 

 

The administration’s executive order also has a second 

problem: it does nothing to curb the undisclosed shadow 

lobbying that President Trump said he would eliminate.22 Let me 

give you an example that illustrates this.  

 

Photo of Carl Icahn 

 

                                                 
20 Lipton et al., supra note 19. 
21 Bill Allison, Ethics Rules Waivers for Trump’s Team to Get Federal Scrutiny, Bloomberg Politics (Apr. 
29, 2017), https://www.bloomberg.com/politics/articles/2017-04-29/ethics-rules-waivers-for-trump-s-
team-to-get-federal-scrutiny. 
22 Isaac Arnsdorf, Trump weakens Obama lobbying rules, Politico (Jan. 30, 2017), 
http://www.politico.com/tipsheets/politico-influence/2017/01/trump-weakens-obama-lobbying-rules-
218478. 
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First, the billionaire investor Carl Icahn has been named as a 

“special advisor” to the President, and in that capacity has been 

screening candidates for important federal jobs and advising on 

business policy. However, in his capacity as a private investor, he 

has also been busy lobbying administration officials to remove an 

EPA rule that’s costing his companies millions of dollars. But the 

administration claims that the conflict-of-interest laws that 

normally apply to people who make White House policy do not 

apply to Icahn because he has no formal administration job.23 And 

Carl Icahn has certainly not registered as a lobbyist.  

 

And all this is just on the executive branch side. President 

Trump is not pushing Congress to do anything to curb lobbying by 

former legislators, or to stop lobbyists from coming to work for 

Congress. Nor has it done anything to stop lobbyists from raising 

campaign funds for candidates. So, on the “drain the swamp” 

agenda, the President gets at best an “incomplete.” 

 

“Incomplete” 

 

And then there’s the vast array of conflict of interest ethics 

issues in the first months of the administration. These were not 

discussed in President Trump’s “drain the swamp” 

announcement, but they’re taking up a lot of time and attention 

lately.  

 

                                                 
23 Norman Eisen & Fred Wertheimer, Opinion, Trump’s Friend Carl Icahn Can’t Have It Both Ways, 
CNN (May 1, 2017), http://www.cnn.com/2017/05/01/opinions/trump-adviser-carl-icahn-eisen-
wertheimer. 
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For instance, last month, it was announced that the White 

House would no longer release its visitor logs.24  

 

“White House to Keep Its Visitor Logs Secret” 

 

As the New York Times pointed out, this “effectively bars the 

public from knowing which activists, lobbyists, political donors 

and others are gaining access to the president and his aides on a 

daily basis”25 – and which ex-lobbyist administration officials are 

being visited by their former employers. And then, of course, 

there’s the ongoing debate over whether President Trump should 

release his tax returns, especially as he pushes for tax reform that 

may-or-may not- benefit him personally. 

 

 But perhaps the greatest ethics issue for the Trump 

Administration is the Trump family’s own conflicts of interest. I 

could go on about this particular issue for hours, because it is so 

ground-breaking, and there’s just so much material. But I’ll try to 

keep it a bit briefer than that.  

 

Photos of Jared Kushner and Ivanka Trump 

 

 Here are a couple of glamorous people you may recognize. 

President Trump has placed Ivanka Trump and Jared Kushner – 

his daughter and son-in-law – in top White House positions. This 

is despite the fact that federal law appears to forbid exactly this.  

                                                 
24 Julie Hirschfeld Davis, White House to Keep Its Visitor Logs Secret, N.Y. TIMES (Apr. 14, 2017), 
https://www.nytimes.com/2017/04/14/us/politics/visitor-log-white-house-trump.html. 
25 Id. 
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5 USC § 3110 

 

 Congress passed an anti-nepotism law in the 1960s, after 

President Kennedy appointed his brother Bobby as Attorney 

General, and Congress passed it specifically to prevent that sort of 

thing from happening again.26 But the Justice Department and 

the Trump family’s lawyers have taken the position that the law 

simply doesn’t apply to White House jobs.27 So Jared Kushner and 

Ivanka Trump both now hold senior positions on the White House 

staff.  

 

 But this creative reading of the anti-nepotism law is not their 

biggest issue. It turns out that Jared and Ivanka are worth about 

$740 million, and they each own several businesses.28 But now 

that they’re officially federal employees, they’re subject to federal 

conflict-of-interest rules. And those business interests can lead to 

both public perception problems and actual ethics violations.  

 

“Ivanka Trump secures China trademarks” 

 

For example, last month China awarded Ivanka Trump’s 

company three trademarks on the same day she was having 

dinner with Chinese Premier Xi Jinping [SHEE gene-PING] in 

                                                 
26 Michael S. Schmidt et al., Jared Kushner, Trump’s Son-in-Law, Is Cleared to Serve as Adviser, N.Y. 
Times (Jan. 21, 2017), https://www.nytimes.com/2017/01/21/us/politics/donald-trump-jared-kushner-
justice-department.html. 
27 Id. 
28 Alexander Mallin, Ivanka Trump, Jared Kushner worth up to $740 million, part of an ultra-wealthy 
White House staff, ABC NEWS (Apr. 1, 2017), http://abcnews.go.com/Politics/ivanka-trump-jared-
kushner-worth-740-million-part/story?id=46510855. 
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Palm Beach.29 These trademarks were granted in half the time it 

normally takes China to process applications.30 This comes after 

we found out that President Trump had suddenly received 38 

trademarks from China after his election – something his lawyers 

had been fighting for for ten years!31 A nice post-election present! 

 

“China grants Trump 38 trademarks” 

 

That trademark approval occurred just a few days after 

President Trump switched his position and stated his support for 

the “one-China policy” which recognizes Chinese sovereignty over 

Taiwan.32 

 

This is troubling for the possibility than China is favoring 

Trump businesses over other companies as a way to seek 

influence with the President. Butwe have never had a family in 

the White House with as many ongoing investments, and thus as 

many potential conflicts of interest, as this one. 

 

The Kushners and their lawyers have taken some steps to 

address these conflicts. They’ve handed over the running of their 

businesses to family members and staff, and they’ve placed their 

corporate interests in revocable trusts. However, both still 

                                                 
29 Jackie Northam, China Defends Trademark Grants For Ivanka Trump Products, NPR (Apr. 19, 2017), 
http://www.npr.org/sections/thetwo-way/2017/04/19/524765086/china-defends-trademark-grants-for-
ivanka-trump-products. 
30 Id. 
31 Sui-Lee Wee, In China, Trump Wins a Trove of New Trademarks, N.Y. Times (Mar. 8, 2017), 
https://www.nytimes.com/2017/03/08/business/china-trademark-donald-trump.html. 
32 Id. 
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maintain a degree of control over their companies.33 And the 

crucial point is that both still have a personal financial 

interest in how their companies do, because they have neither 

divested their stakes in their businesses nor put their assets in a 

blind trust.34 It is still their money. And I am sure you all read the 

news articles this week about the Kushner companies selling EB-5 

visas in China to investors, at a meeting to which the investors 

were welcomed by a big picture of Kushner in-law President 

Trump!35 

 

President Trump himself, meanwhile, has denied that his 

financial conflicts are a problem – including his very, very visible 

investments in countries where the U.S. has troubled relations.  

 

“Trump: ‘President can’t have a conflict of interest’” 

 

He said, shortly after the election, that “the president can’t 

have a conflict of interest.”36 Needless to say, that’s not quite 

true. It would have been accurate to say “the ethics law does not 

restrict my many conflicts of interest.” But he is getting quarterly 

updates on the Trump Organization’s activities from his son, and 

he recently changed the terms of his trust so that the trustees have 

                                                 
33 Northam, supra note 29; Peter Overby, Change To President Trump's Trust Lets Him Tap Business 
Profits, NPR (Apr. 3, 2017), http://www.npr.org/2017/04/03/522511211/change-to-president-trumps-
trust-lets-him-tap-business-profits. 
34 Northam, supra note 29; Overby, supra note 33. 
35 Javier C. Hernández, Jared Kushner’s Sister Highlights Family Ties in Pitch to Chinese Investors, N.Y. 
Times (May 6, 2017), https://www.nytimes.com/2017/05/06/world/asia/jared-kushner-sister-nicole-
meyer-china-investors.html. 
36 Glen Kessler & Michelle Ye Hee Lee, Trump’s claim that ‘the president can’t have a conflict of interest,’ 
Wash. Post (Nov. 23, 2016), https://www.washingtonpost.com/news/fact-
checker/wp/2016/11/23/trumps-claim-that-the-president-cant-have-a-conflict-of-
interest/?utm_term=.79faa8c9aceb. 
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to distribute money to him whenever he asks for it.37 So, the 

Trump organization is his ATM. 

 

 The real worry here is that, when President Trump makes 

decisions, he may act out of concern for his business interests 

rather than solely for the national interest. The most vivid 

example of this conflict comes from the President’s business 

connections with foreign governments. Normally, of course, 

building up a global business empire is a good thing! But not if 

you’re the President. This is why every President for the last 40 

years – until this one – has put his personal business interests in a 

blind trust – or converted them to cash – upon assuming office. 

 

To give just one recent example of why this is a problem, 

President Trump called Turkish President Erdogan to 

congratulate him on the passage of the recentreferendum that 

greatly expands his powers. Meanwhile, at the very same time, our 

State Department was putting out a statement questioning the 

legitimacy of the referendum!38 Pretty hard to explain.  

 

Except that Turkey is the location of the Trump Towers 

Istanbul, and that Ivanka Trump tweeted in 2012 to thank 

President Erdogan for coming to the grand opening.39 

 

 

                                                 
37 Overby, supra note 33. 
38 Joe Tacopino, Trump congratulates Erdogan as others dispute his election, N.Y. POST (Apr. 18, 2017), 
http://nypost.com/2017/04/18/trump-congratulates-erdogan-as-others-dispute-his-election. 
39 Id. 
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As President Trump himself put it in a 2015 campaign 

interview: “I have a little conflict of interest ‘cause I have a major, 

major building in Istanbul.”40 

 

Then, ten days ago, President Trump surprised foreign policy 

professionals by inviting to the White House Rodrigo Duterte, the 

new President of the Philippines and highly controversial human 

rights violator.  

 

Again, it doesn’t help that President Trump’s name is about 

to be put on a $150 million luxury building in Manila, and that 

Duterte named Trump’s business partner as a special envoy to the 

United States.41 Does all of this affect Trump’s official policy 

towards the Phillippines?  The process problem is the fact that we 

even have to ask the question. 

 

 The legal issue that all of this raises is not the Ethics in 

Government Act, from which President Trump is exempt, but 

rather a provision in the Constitution known as the Foreign 

Emoluments Clause, which specifically covers the President.42  

 

Text of Emoluments Clause 

 

 It say that “no person holding any office of profit or trust 

under [the United States], shall, without the consent of Congress, 

                                                 
40 Lisa Marie Segarra, President Trump Said in 2015 That He Has a 'Little Conflict of Interest' in Turkey, 
TIME (Apr. 19, 2017), http://time.com/4746348/donald-trump-turkey-conflict-interest. 
41 Darren Samuelsohn & Nahal Toosi, Trump Inc. causes problems for president's foreign policy, Politico 
(May 1, 2017), http://www.politico.com/story/2017/05/01/trump-foreign-policy-237853. 
42 U.S. Const. art. I, § 9, cl. 8. 
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accept of any present, emolument, office or title, of any kind 

whatever, from any king prince, or foreign state. Essentially, the 

clause prohibits federal officials from taking any “emolument” – 

any gift or service – from foreign governments, or from business 

those governments own or control.  

 

 This plays an important role in preventing corruption. The 

idea is that foreign governments aren’t supposed to be able to 

influence American officials by ingratiating themselves 

financially. The Clause only allows one safety valve: Congress may 

grant permission to receive items of value from foreign 

governments, which it has done for ceremonial gifts during state 

visits. Without this, foreign gifts are prohibited. Of course, this 

creates some potential concerns when the President of the United 

States owns over 140 companies operating in 25 foreign countries, 

and in some cases relies on foreign government support or 

actions.43 

 

So “drain the swamp?” There was a lot of promising 

discussion during the campaign about finally cleaning up 

Washington. But instead the government has gotten worse on 

lobbyist influence, worse on transparency, and much, much 

worse on conflicts-of-interest. 

 

Now, I’ve talked a lot about President Trump’s ethics issues, 

which are taking up much of the day-to-day news cycle, and I’ve 

                                                 
43 Curt Devine, Trump's foreign business interests: 144 companies in 25 countries, CNN (Nov. 29, 2016), 
http://www.cnn.com/2016/11/28/politics/trump-foreign-businesses/index.html. 
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talked about the seemingly abandoned effort to drain the swamp 

in Washington. But I want to end tonight talking not about what’s 

going on inside the Beltway, but about the larger democracy 

issues that are affecting people’s lives in the 50 states. In 

particular, I want to discuss three problems that my colleagues at 

the Campaign Legal Center are working hard to combat:  

 

“Democracy Issues in the States” 

 

The myth of “in-person voter fraud,” the use of voting 

restrictions to harm minorities, and the problem of partisan 

gerrymandering. I’ll also talk a bit about a fourth issue: the drive 

for a new “constitutional convention”. 

 

“1. Myth of in-person voter fraud” 

 

One troubling trend we’ve seen in the past few years is that 

politicians are using the threat of voter fraud to justify strict photo 

ID laws. So far this year alone, legislators in 19 states have 

introduced 30 voter ID bills.44  

 

At first, of course, it sounds unobjectionable to require 

everyone to show a photo ID to vote. We want to make sure that 

voters are who they say they are. However, the reality is far more 

complicated.  

 

                                                 
44 Voting Laws Roundup 2017, BRENNAN CTR. FOR JUSTICE (Mar. 27, 2017), 
http://www.brennancenter.org/analysis/voting-laws-roundup-2017. 
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First of all, and this apparently comes as a shock to some 

people, not all Americans have a photo ID. Some people don’t 

drive, so they don’t need a driver’s license – particularly the 

elderly and urban residents. And many don’t have the money to 

travel outside the country, so only around 40% of Americans have 

a passport.45  

 

Even for those who have some form of photo ID, many states 

have created rigid restrictions on what kinds of ID voters are 

allowed to show, designed to make it easy for legislators’ 

supporters to vote and difficult for those who support the 

opposition party. In Texas, for instance, the law they passed let 

voters use their concealed carry license to vote, but not a state 

university-issued student ID.  

 

It’s not difficult to figure out who’s being affected by these 

laws: the elderly, the poor, and young people. 

 

Looking at the example of Texas again, a federal court found 

that over 600,000 Texans did not have one of the few forms of ID 

the state law allowed.46  

 

“600,000 without IDs” 

 

                                                 
45 This number, 40.6%, can be determined by dividing the number of Americans with passports in 2016 
(131,841,062), https://travel.state.gov/content/passports/en/passports/statistics.html, by the American 
population as of December 31, 2016 (324,304,407), https://www.census.gov/popclock. 
46 Veasey v. Perry, 71 F. Supp. 3d 627, 659 (S.D. Tex. 2014), aff’d in part, vacated in part, remanded sub 
nom. Veasey v. Abbott, 796 F.3d 487 (5th Cir. 2015), aff’d in part, vacated in part, rev’d in part sub nom. 
Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016) (en banc). 
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It also found that over 30% of counties in the state did not 

have an office where people could get an ID, and that some voters 

would have to travel over 100 miles to get to the nearest motor 

vehicle office.47 

 

We know that restrictive photo ID laws prevent some 

number of eligible voters from voting. States say these laws are 

nonetheless needed to “prevent voter fraud.” Again, this sounds 

reasonable at first. But looked at more closely, this whole 

rationale falls apart.  

 

“Voter Fraud” 

 

Voter fraud, as a general matter, is a rare occurrence. Here is 

a chart of four states that conducted investigations into fraud after 

in the 2016 election.48 You’ll remember a certain tweet about “the 

millions of people who voted illegally.”49 Not in the states that 

looked for it. These numbers aren’t even proven examples of 

fraud; they’re only potential improper votes, worthy of 

investigation. And even then, the numbers are extremely small – 

around one in 100,000. 

 

Moreover, - crucially - nearly all of these examples of fraud 

                                                 
47 Id. at 672. 
48 David Becker, Just the Facts on Fraud, CTR. FOR ELECTION INNOVATION & RESEARCH (May 1, 2017), 
https://www.electioninnovation.org/news/2017/5/1/just-the-facts-on-fraud. 
49 Abby Phillips & Mike DeBonis, Without evidence, Trump tells lawmakers 3 million to 5 million illegal 
ballots cost him the popular vote, Wash. Post (Jan. 23, 2017), 
https://www.washingtonpost.com/news/post-politics/wp/2017/01/23/at-white-house-trump-tells-
congressional-leaders-3-5-million-illegal-ballots-cost-him-the-popular-vote/?hpid=hp_hp-more-top-
stories_trumpvotes-0826pm-winner%3Ahomepage%2Fstory&tid=a_inl&utm_term=.f6244e45ab01. 
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involve either absentee ballots or accidental voting (people who 

think they’re eligible but aren’t). Those are the possible fraudulent 

votes on that chart. Photo ID laws do nothing at all to combat 

(either of) these issues. There’s only one type of fraud that ID laws 

prevent: voter impersonation. And this form of fraud is incredibly 

rare, to the point of non-existence.  

 

Think about it: to succeed, you’d have to go to a polling 

place, where the poll worker may well know the voter you’re trying 

to impersonate; you’d have to hope that the voter you’re 

impersonating hasn’t already voted and won’t try to vote later; 

and you’d have to be willing to risk large fines and jail time. All 

this for one extra vote! It’s not worth it. And that’s why in-person 

voter impersonation fraud has almost never been shown to 

happen.  

 

“A comprehensive investigation of voter impersonation” 

 

One study found a total of 31 potential examples of 

impersonation fraud out of over one billion votes cast over an 

entire decade.50 You may ask, then, why do legislators insist on 

passing these photo ID laws? The answer, based on the record 

developed in several court challenges, appears to be that most of 

their voters already have IDs, and many of the other party’s voters 

                                                 
50 Justin Levitt, A comprehensive investigation of voter impersonation finds 31 credible incidents 

out of one billion ballots cast, Wash. Post: Wonkblog (Aug. 6, 2014), 

https://www.washingtonpost.com/news/wonk/wp/2014/08/06/a-comprehensive-investigation-of-

voter-impersonation-finds-31-credible-incidents-out-of-one-billion-ballots-

cast/?utm_term=.9a79035d4703. 
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may not.  

 

“2. Intentionally discriminatory voting laws” 

 

And this leads to the second problem we’re seeing across the 

country recently. The Supreme Court struck down part of the 

Voting Rights Act in Shelby County out of a belief that racial 

discrimination is on the wane in the United States. That may be 

true as a general matter, but we’ve unfortunately seen that some 

legislators are equating racial groups with political parties, and 

are passing laws that harm minority voters in an effort to help 

themselves politically.  

 

 To give one important example, we at the Campaign Legal 

Center have been fighting in the courts for four years against 

Texas’s photo ID law. Twice now, the district court has ruled that 

the Texas Legislature passed that law with the intent to 

discriminate against black and Latino voters.  

 

 We’ve seen a similar story in North Carolina, where the 

legislature passed a bill, only days after the Supreme Court’s 

Voting Rights Act decision,, that was designed to take away every 

legislative advance in the election process that had been made 

over the previous decades to help minority voters.  

 

NC case: “target African-Americans” 

 

 I say “designed” because that is what a senior federal court 
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found after look at the facts. 

 

 In ruling that the law was intentionally discriminatory, the 

Fourth Circuit Court of Appeals said that the provisions “target 

African-Americans with almost surgical precision.”51 Courts have 

also found that Pasadena, Texas;52 Evergreen, Alabama;53 and the 

Texas state legislature54 all intentionally discriminated in drawing 

their most recent district maps. 

 

 [Some other instances of discrimination, however, are not so 

obvious. One good example of this is disenfranchisement of ex-

felons.  

 

Felon disenfranchisement laws 

 

 In Iowa, Kentucky, and Florida, being convicted of any 

felony means that you cannot vote for the rest of your life.55 Many 

other states disenfranchise those with felony convictions for years 

after they leave prison.  

 

 Oftentimes, these laws were passed with the intent to 

prevent minorities from voting – and they’re very effective at it. 

The Campaign Legal Center recently brought a case against the 

                                                 
51 N.C. State Conf. of NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016). 
52 Patino v. City of Pasadena, https://www.scribd.com/document/335897732/Patino-v-Pasadena. 
53 Adam Liptak, Judge Reinstates Some Federal Oversight of Voting Practices for an Alabama City, N.Y. 
Times (Jan. 14, 2014), https://www.nytimes.com/2014/01/15/us/judge-reinstates-federal-oversight-of-
voting-practices-for-alabama-city.html. 
54 Perez v. Abbot, http://electionlawblog.org/wp-content/uploads/Perez-congress-opinion-3-10-2017.pdf. 
55 Mary Kuhlman, Iowa Still One of Three States with Felony Voting Ban, Pub. News Serv. (May 1, 2017), 
http://www.publicnewsservice.org/2017-05-03/civic-engagement/iowa-still-one-of-three-states-with-
felony-voting-ban/a57533-1. 
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state of Alabama, which has a law saying that anyone convicted of 

a “felony involving moral turpitude” can forever lose his or her 

right to vote.  

 

“felonies involving moral turpitude” 

 

 If you’re wondering what “moral turpitude” means, let me 

tell you: I have no better idea than you do. The state first started 

using the term in 1901 –  

 

Quote from Hunter v. Underwood 

 

 – and the Supreme Court found in the 1980s that the term 

was expressly “motivated by a desire to discriminate against 

blacks on account of race,” by listing crimes that legislators 

thought black residents would commit.56 Incredibly, Alabama has 

since passed another law using the same phrase and now claims 

there’s no racial bias. Meanwhile, the law has disenfranchised 

15% of all eligible black voters in the state.57 When I first 

read that statistic, I thought it must be a misprint. 15%! We’re 

currently in court fighting to overturn the statute.] 

 

 In many of these cases, racial discrimination has served in 

part as a proxy for partisan discrimination. “We did not mean to 

target African Americans – we just meant to target Democrats. It 

is not our fault that here in the sound they are one and the same.” 

                                                 
56 Hunter v. Underwood, 471 U.S. 222, 233 (1985). 
57 Complaint at 2 ¶ 7, Thompson v. Alabama, No. 2:16-cv-783 (N.D. Ala., filed Sept. 26, 2016). 
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That makes it tougher to fight restrictive voting laws, especially 

when it comes to the issue of gerrymandering.  

 

Illustration of gerrymandering 

 

 Gerrymandering, as this slide illustrates, is the act of 

drawing district lines in a way that distorts the vote to benefit the 

party which drew the map. The Supreme Court has said that 

extreme partisan gerrymandering is unconstitutional, but it has 

never figured out how to measure when it has gone too far. This 

coming year, the Court will have the chance to solve this problem 

once and for all. 

 

 Right next door in Wisconsin, the legislature in 2011 

developed one of the most extreme partisan gerrymanders in the 

country. It was intentionally designed to hurt Democrats, and it 

did its job very well. 

 

Vote-to-seat percentages in Wisconsin 

 

 In 2012, Republicans received only 48.6% of the vote but 

won 60 of 99 seats in the State Assembly; then, in 2014, 

Republicans got 52% of the vote and won 63 seats, or 64% of the 

seats.58 We at the Campaign Legal Center, along with local 

partners in Wisconsin, sued the state, using a new measuring 

system based on partisan symmetry.  

                                                 
58 Whitford v. Gill, slip op. at 16 (W.D. Wis. 2016), 
http://www.campaignlegalcenter.org/sites/default/files/Whitford%20v.%20Gill%20Opinion.pdf. 
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“Partisan symmetry” 

 

 Any fair district map should treat the parties equally – any 

party that wins a certain percentage of the vote should be able to 

win about the same percentage of the seats.  

 

“Efficiency gap” 

 

 Our measure, called the efficiency gap, looks at how many 

voters are packed into districts beyond the numbers needed to 

win, or divided into districts where they’re never going to be able 

to win. If the party in charge of the redistricting process is 

significantly more efficient in assigning its voters to districts than 

the other, that’s a sign of a partisan gerrymander.  

 

 A three-judge federal court in Wisconsin found the state’s 

gerrymander to be unconstitutional, and that case is now at the 

U.S. Supreme Court. So keep an eye out for that case, Gill v. 

Whitford, which Campaign Legal Center expects to argue this Fall 

Term. 

 

“4. Constitutional convention” 

 

 Finally, we have the challenge of the current push for a 

federal constitutional convention. So far, since 1789, every 

amendment added to the Constitution has gone through the same 

process: two-thirds of each house of Congress has voted to 
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propose an amendment, and three-quarters of the state 

legislatures have ratified it. But you may not know that Article V 

of the Constitution lays out not just this process for amending the 

Constitution, but another one as well:  

 

Article V 

 

 It says that, “on the application of the legislatures of two 

thirds of the several states,” Congress “shall call a convention for 

proposing amendments, which . . . shall be valid . . . when ratified 

. . . by conventions in three fourths” of the states. 

 

 Interest groups, who are dissatisfied with the balance of 

power between the federal government and the states, have begun 

looking at Article V as a way to reverse this trend.  

 

 “Convention of the States” passage 

 

 A group called Citizens for Self-Government is calling for a 

“Convention of the States” under Article V, and has gotten eleven 

state legislatures so far to approve it.59 Some liberal supporters 

see this as a way to undo the Citizens United decision.  

 

 Meanwhile, the conservative American Legislative Exchange 

Council, or ALEC, has been pushing model legislation for a 

constitutional convention specifically to pass a balanced budget 

                                                 
59 COS National Update, Convention of States, https://www.conventionofstates.com/nu. 
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amendment.60  

 

“Proponents Claim 28 States...” 

 

 By the end of 2016, 28 states had passed petitions – and only 

34 states are needed to call a convention.61 So far this year, 

Arizona and Wyoming have been added to list, and Wisconsin is 

likely to be as well. That gets the total to 31 states. However, 

thanks to the efforts of the League of Women Voters and Common 

Cause, who have been fighting against this effort, New Mexico, 

Maryland, and Nevada have this year rescinded their earlier calls 

for a convention. So that brings us back down to 28 again, out of 

34. 

 

 Why does this matter? Well, regardless of how one feels 

about a balanced budget amendment or about taking power away 

from the federal government, the idea of a new constitutional 

convention should itself be worrying, because there is no way to 

limit a convention to these issues. Supporters of a convention will 

argue that the Constitution doesn’t prevent states from limiting 

the convention to a particular amendment or topic area. And 

that’s true, as far as it goes. But as a practical matter, there is 

nothing to stop the possibility of a runaway convention, which 

could propose all sorts of amendments that we may not like but 

that could get the approval of enough state legislatures to become 

                                                 
60 Michael Leachman & David A. Super, States Likely Could Not Control Constitutional Convention on 
Balanced Budget Amendment or Other Issues, Ctr. on Budget & Pol’y Priorities (Jan. 18, 2017), 
http://www.cbpp.org/research/states-likely-could-not-control-constitutional-convention-on-balanced-
budget-amendment-or. 
61 Id. 
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part of the Constitution.  

 

Painting of Constitutional Convention 

 

 To see what I mean, just think about the first Constitutional 

Convention in 1787. The delegates were empowered only to 

suggest revisions to the Articles of Confederation – but by the 

time they were done, they had created an entirely new 

Constitution, and a new method of ratifying it so they could 

bypass the stricter procedures in place for amending the existing 

confederation.  

 

 It’s that sort of possibility that worries people on all parts of 

the ideological spectrum. In Idaho, for example, the state 

legislature recently debated a petition to call for an Article V 

convention. An interesting left/right coalition sprang up against 

the bill – the left out of concern for attempts to limit the federal 

government’s powers, and the right out of concern that a 

convention could be used to pass the Equal Rights Amendment or 

to limit Second Amendment gun rights. In the end, the Idaho 

Senate defeated the bill 24-11.62 So on this issue, at least, it may be 

possible to get both sides to agree! But keep your eyes on this 

constitutional convention push in the months ahead. 

 

 Well, those are enough issues concerning the state of our 

                                                 
62 Betsy Z. Russell, Senate votes down call for Article V convention to add balanced budget amendment 
to U.S. Constitution, The Spokesman-Review (Spokane, WA) (Mar. 1, 2017), 
http://www.spokesman.com/blogs/boise/2017/mar/01/senate-votes-down-call-article-v-convention-
add-balanced-budget-amendment-us-constitution. 
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democracy to get you thinking. So I’m going to stop and let’s have 

a discussion. But if there’s one message that I can leave all of you 

with, it’s to stay involved in politics.  

 

Definition of “democracy” 

 

 Much of what I’ve related tonight might tempt you to turn off 

the TV, stop reading the newspaper, and curl up under the covers 

instead. But it’s more important than ever to stay involved. All of 

our recent legal victories against restrictive voting laws and in 

favor of non-partisan redistricting show that hard work can make 

a real difference. To deal with the campaign finance issues, the 

ethics issues, the “draining the swamp” issues, though – and to 

stop bad laws from being passed in the first place – that all 

depends on the public, on individuals like you making a difference 

in your community. 

 

 Of course, this is not a view that particularly belongs to me. 

In 1963, in Wesberry v. Sanders, the U.S. Supreme Court said: 

“No right is more precious in a free country than that of having a 

voice in the election of those who make the laws under which, as 

good citizens, we must live. Other rights, even the most 

basic, are illusory if the right to vote is undermined.” 

 

Wesberry v. Sanders 

 

 Stay informed, stay interested, and stay involved, and you 

will make our democracy work. 
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 Thank you. 


