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Lady Justice is blind. Unfortunately, the five Justices who formed the 

majority in Shelby County v. Holder took this maxim a bit too literally and closed 

their eyes to reality, essentially declaring racially discriminatory voting practices a 

thing of the past. These five Justices decided that the formula for deciding which 

state and local governments needed continued federal review of their voting 

changes under the Voting Rights Act was outdated and could no longer be used.  

Justice Ginsburg, writing for the four Justices who had their eyes open, 

famously remarked that nullifying Section 5 of the Voting Rights Act because there 

was less overt discrimination than in the past was like giving up an umbrella in a 

rainstorm because we weren’t getting wet. 

As you know, until Shelby County, Section 5 of the Voting Rights Act 

required jurisdictions with histories of racially discriminatory voting practices to 

obtain federal approval of its voting changes before they could be implemented.  For 

example, prior to Shelby County, Texas wanted to implement a strict Voter ID law. 

The state filed suit in federal district court in Washington, D.C., seeking 

preclearance of the law. The three-judge panel concluded that the law could not be 

implemented because it had a discriminatory impact on minority populations.  

That’s how things used to work. Section 5 was a critically important tool that 

placed the burden on the jurisdiction to show that their proposed voting changes 

were free of racial discrimination in both purpose and effect.  From 1965, when the 

Voting Rights Act became law, until the Shelby County decision in 2013, thousands 

of proposed changes were blocked because the jurisdiction seeking to implement 

them could not prove they were non-discriminatory. 
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Just seven years after Congress had assembled thousands of pages 

documenting ongoing discrimination and extended the Voting Rights Act – a vote 

that, by the way, was unanimous in the Senate and received overwhelming 

bipartisan support in the House – five members of the Court gutted the law. 

As soon as Shelby County was decided, Texas immediately moved forward 

with the same Voter ID law that three judges had determined would have 

discriminatory impact. My organization, the Campaign Legal Center, along with 

several other voting rights groups, represent a group of plaintiffs in a case 

challenging that law. The case has been ongoing since June 2013. In 2014, a district 

court in Texas found that the law had a discriminatory purpose and impact, but the 

case has gone through several rounds of appeals. As a result of this lengthy process, 

from 2013 to 2016, the photo ID law remained in place and Texas voters had to go to 

the polls under a legal regime that several courts had found to be discriminatory—

including the majority of the full Fifth Circuit with respect to the law’s 

discriminatory effects. The case is still ongoing and there’s a chance that the full 

appeals process could take a year or more. Over the course of this process, civil 

rights groups have had to spend millions of dollars and countless hours working to 

strike down a law that should never have been allowed to be implemented in the first 

place.  

That noise you hear is the roll of thunder and the pitter patter of rain. 

Justice Ginsburg was right. Eliminating Section 5 because there was less 

overt racism in voting practices was like giving up an umbrella in a rainstorm 

because we weren’t getting wet. 

The Leadership Conference on Civil and Human Rights looked at poll 

closures in 381 of the 800 counties formerly covered by Section 5. It found that in 

these jurisdictions, 868 polling places were closed. That’s a sixteen percent 

reduction in the 2016 election compared to previous elections. In Arizona, almost 

every county reduced polling places. In Louisiana, 61% did.  

That’s just the tip of the iceberg. The NAACP Legal Defense Fund has put 

out a terrific report documenting various efforts by officials in formerly covered 

jurisdictions to attack voting rights. Restrictive Voter ID laws. Poll closures. 

Diminished early voting opportunities. Voter roll purges in contravention of the 

spirit, if not the letter, of the NVRA.  

That pitter patter you heard earlier sure sounds like the gush of a storm. The 

Court has robbed us of our umbrella and now we’re getting soaked. Soaked by the 

discrimination the Shelby County majority refused to see. Soaked by vote 

suppression laws and ever more obstacles to vote. Soaked by the retrogression of 
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voting rights in places that have historically discriminated against minority voters 

and know how to do it with surgical precision.  

And the Sessions Justice Department has only made things worse. As you 

may know, I’ve testified before Congress that, when he was up for a federal 

judgeship in 1986, Jeff Sessions greatly exaggerated his civil rights credentials and 

took credit for civil rights work that I did. When he testified in early 2017 at his 

confirmation hearing, Sessions again repeated that lie.  I stand by my 1986 and 

2017 testimony.  Jeff Sessions never worked on any of my voting rights cases in 

Alabama.  

Well, now that he’s Attorney General, it looks like Jeff Sessions has given up 

the charade. Now that he no longer has to worry about Senate confirmation, he’s 

unleashed himself to weaken voting rights throughout the country. That Texas case 

I mentioned earlier? For five years, up and down the federal court system, the 

Justice Department argued the same position of civil rights groups and Texas voters 

and reached the same conclusion that multiple courts had: the law has racially 

discriminatory in both purpose and effect, and is illegal. As soon as Jeff Sessions 

took over the Justice Department, its position changed. The U.S. Department of 

Justice, the venerable institution for which I had the great privilege to work for over 

twenty years, is no longer claiming the Texas photo ID law is purposefully 

discriminatory. In fact, the Sessions DOJ has now aligned itself with the State of 

Texas in the case.  

Similarly, the Sessions Justice Department flipped its position in the Ohio 

voter purge case recently heard by the Supreme Court. In the lower courts, the 

Department joined plaintiffs in arguing that Ohio’s practices clearly violated an 

NVRA provision that prevents states from removing voters from the rolls because 

they hadn’t recently voted. Now, on appeal, the Sessions Justice Department has 

taken the exact opposite view. The law hasn’t changed. Ohio’s practices haven’t 

changed. But control of the Justice Department has changed and Jeff Sessions has 

decided the law means something different than his agency believed it did just a few 

months ago. Given DOJ’s reversals on voting rights, it appears that the five 

members of the Shelby County majority are not the only ones who are willfully 

blind. 

I’m sorry to report that the Supreme Court has taken away your umbrella, 

the rain has picked up, and the Justice Department, instead of giving you a poncho, 

has decided to add some lightning to the storm. 

To be frank, we’re in dark times in terms of voting rights. And it will take all 

of our efforts to make sure we don’t roll back the right to vote that so many fought 

for over these last fifty plus years.  But we voting rights advocates have faced tough 

times before and prevailed. And we intend to prevail again. We Shall Overcome! 


