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Executive Summary

With the 2014 midterm elections behind us, public attention has shifted to the 2016
presidential election. News stories appear daily about prospective 2016 presidential
candidates’ repeated trips to lowa and New Hampshire, extensive fundraising and
campaign machine building. Yet none of the early frontrunners—former Governor Jeb
Bush, Governor Scott Walker and more than a dozen other politicians—will even admit

that they are “testing the waters” of a presidential campaign. Why is this? And how can it
be?

The “why” part is easy to explain. Federal law requires an individual who is “testing the
waters” of a federal candidacy to pay for those activities with funds raised in compliance
with the federal candidate contribution restrictions—no individual contributions above
$2,700, no corporate or labor union funds. “Testing the waters” means activity
“undertaken to determine whether the individual should become a candidate,” including,
for example, travel to see if there is sufficient support for one’s candidacy. Prospective
presidential candidates deny that they are “testing the waters” in order to evade the
candidate contribution limits.

The “how” part is more difficult to explain. Among the long list of nearly 20 prospective
2016 presidential candidates, only Senator Lindsey Graham and former Senator Jim
Webb appear to be complying with the federal campaign finance law requirement that
“testing the waters” activities be paid for with candidate-permissible funds.

Many others are raising and spending funds outside the candidate contribution limits,
through super PACs, 527 organizations, multicandidate PACs and 501(c)(4) groups, to
engage in activities that certainly appear to be for the purpose of determining whether the
individual should become a candidate. These prospective 2016 candidates claim they are
not “testing the waters,” but they look more than a little bit wet.

Why does this matter? For more than 100 years federal law has restricted contributions to
candidates and the Supreme Court has consistently upheld such restrictions as vital to
reducing the threat of corruption that results from large contributions. Enforcement of the
candidate contribution restrictions for “testing the waters” activities is crucial to
protecting the integrity of elections and democratic governance.

The Federal Election Commission (FEC) seemed to understand this during the 1970s-80s,
when the Commission regularly pushed back against prospective candidate efforts to
evade federal law. Through a series of Advisory Opinions during the Commission’s early
years, it made clear that many of the activities being engaged in today by prospective
2016 candidates needed to be paid for with candidate-permissible funds. Under FEC
guidance, “testing the waters” activities include, but are not limited to:

e Conducting a poll for the purpose of determining whether an individual should
become a candidate;



e Telephone calls for the purpose of determining whether an individual should
become a candidate;

e Travel for the purpose of determining whether an individual should become a
candidate;

e Polling expenses for determining the favorability, name recognition, or relative
support level of the candidate involved,

e Compensation paid to employees, consultants, or vendors for services rendered in
connection with establishing and staffing offices in states other than the
candidate’s home state and in or near the District of Columbia;

e Administrative expenses, including rent, utilities, office supplies and equipment,
in connection with establishing and staffing offices in states other than the
candidate’s home state and in or near the District of Columbia;

e Travel expenses to attend, address and rent hospitality suites at state political
party conferences where the individual “indicates his potential interest in, and his
ongoing consideration of whether to seek” his party’s nomination;

e Travel expenses for private meetings with state party leadership to gauge support
of a possible candidacy; and

e EXxpenses to set up “steering committees” in early caucus/primary states with the
understanding that the committee will become the official campaign organization
in the event the individual runs for office.

To be certain, during the 1970s-80s, some high-profile prospective presidential
candidates (e.g., Ronald Reagan, George H.W. Bush) got away with using multicandidate
PACs to build political operations during the midterm elections that obviously served as
the foundations for eventual presidential campaigns. But those operations, raising funds
under the $5,000 multicandidate PAC limit and spending them prior to the midterm
election on activities purportedly aimed at the midterm elections, seem quaint compared
to the post-midterm election unlimited fundraising and spending by prospective 2016
presidential candidates.

And though the FEC pushed back against prospective candidate abuses in the 1970s-80s,
the Commission has failed to effectively enforce its “testing the waters” regulations in the
intervening decades. Jeb Bush’s reported plan to raise $100 million in unlimited super
PAC contributions during the first quarter of 2015 is not merely a difference in degree
from his father’s mid-80s activities; it is a difference in kind.

This paper aims to explain how we have arrived at this point in 2015, with Jeb Bush
saying he has “decided to actively explore the possibility of running for President,”
former Hewlett-Packard CEO Carly Fiorina referring to herself as a “candidate” on Fox
News, and Wisconsin Governor Scott Walker opening an office in lowa, all the while
denying that they are “testing the waters” of a presidential campaign.

Section | puts prospective candidate activities in historical context. Section Il details the

activities of some of the most talked-about prospective 2016 presidential candidates. And
Section III details relevant federal laws and FEC guidance regarding “testing the waters.”



The story is a long one, but the solution to these rampant abuses of federal campaign
finance law is simple. The FEC needs to do its job and enforce the longstanding
requirement that individuals “testing the waters” of federal candidacy by spending funds
for the purpose of determining whether to run pay for those activities with funds raised
under the candidate contribution restrictions.
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Introduction

The 2014 midterm elections are behind us and political news reporters have turned to
coverage of the 2016 presidential election. Despite the fact that there is not yet anyone
admitting he or she is a candidate, reports are written daily about near-constant travel and
fundraising and campaign machine building by prospective Republican 2016 presidential
candidates, including former Governor Jeb Bush, Governor Scott Walker, Senators Cruz,
Paul and Rubio and many others. The 2016 race is unfolding differently on the
Democratic side. With former Secretary of State Hillary Clinton looking like the
presumptive nominee, only former Senator Jim Webb has officially acknowledged
“testing the waters” for a possible run for the nomination. With no one else seemingly
willing to mount a challenge, Clinton appears to believe she has the luxury of laying low
and holding off on the most visible forms of campaign building.

With all of this prospective candidate activity, a few reporters—though not enough—are
asking the question, “When do the federal law candidate contribution restrictions kick
in?”” The answer might surprise even astute political observers, because reality does not
seem to correspond with the laws on the books.

Federal law requires an individual who is “testing the waters” of a federal candidacy to
pay for those activities with funds raised in compliance with the federal candidate
contribution restrictions—no individual contributions above $2,700, no corporate or labor
union funds—i.e., candidate-permissible funds.! The candidate registration and disclosure
requirements, however, do not kick in until an individual actually becomes a candidate, at
which point the individual must register a principal campaign committee with the Federal
Election Commission (FEC) and, on the committee’s first campaign finance report,
disclose all funds raised and spent to “test the waters.”

Put differently, an individual who is “testing the waters” of federal candidacy is exempt
from disclosure requirements unless and until the individual becomes a candidate, but is
subject to the candidate contribution restrictions for all “testing the waters” activities.

“Testing the waters” means activity “undertaken to determine whether the individual
should become a candidate,” including, for example, travel to see if there is sufficient
support for one’s candidacy.2

Among the long list of prospective 2016 presidential candidates, only Senator Lindsey
Graham and former Senator Jim Webb appear to be complying with the federal campaign

! See 52 U.S.C. 88 30116(a)(1)(A) (limiting contributions from individuals to candidates to $2,000
per election), 30116(c)(1)(C) (increasing the contribution limit for changes in the cost of living), 30118(a)
(prohibiting contributions by corporations and labor unions).

2 FEC, FEDERAL ELECTION COMMISSION CAMPAIGN GUIDE: CONGRESSIONAL CANDIDATES AND
CoMMITTEES 1 (June 2014), http://fec.gov/pdf/candgui.pdf (emphasis added) (footnote omitted) (citations
omitted) [hereinafter FEC CAMPAIGN GUIDE]. No comparable publication exists for presidential candidates,
though the FEC makes clear in the introduction to this guide that “[i]t may be used by committees
supporting Presidential candidates,” though special rules apply to Presidential candidates seeking public
funding. Id. at iii. See also 11 C.F.R. 8§ 100.72, 100.131 and 101.3.

1
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finance law requirement that “testing the waters” activities be paid for with candidate-
permissible funds. Webb announced in November 2014 that he had formed an
“exploratory committee™ and Graham announced in January 2015 that he had formed a
“testing the waters” committee.* Both organizations are raising funds in compliance with
the $2,700 contribution limit and ban on corporate/union funds.

By contrast to Graham and Webb, reporters have for months been writing about
prospective presidential candidates using a myriad of political organizations to raise and
spend money outside some or all of the federal candidate contribution restrictions—
including Jeb Bush, Bobby Jindal, Carly Fiorina, Jim Webb, Marco Rubio, Martin
O’Malley, Mike Huckabee, Rick Perry, Rick Santorum, Scott Walker and Chris Christie.

The legal structures of the organizations being used by these prospective candidates vary
a bit,” but they all share a common characteristic: they can accept funds in excess of the
$2,700 limit applicable to candidates and “testing the waters” activities; some of them
(e.g., super PACs, 527 organizations, 501(c)(4) organizations) can also accept
corporate/union contributions, which may not be accepted by federal candidates or used
to pay for “testing the waters” activities.

Prospective candidate use of corporate/union funds, or any individual contributions
exceeding $2,700, to pay for “testing the waters” activities—Ii.€., activities to determine
whether to become a presidential candidate—violates federal campaign finance law.°

Why does this matter? For more than 100 years federal law has restricted contributions to
federal candidates.” The U.S. Supreme Court has upheld laws restricting contributions to
candidates because they reduce the threat of real and apparent corruption.® For example,

3 See WEBB 2016 EXPLORATORY COMMITTEE, http://www.webb2016.com/ (last visited Feb. 18,

2015) (“In that spirit I have decided to launch an Exploratory Committee to examine whether I should run
for President in 2016.”).

4 See SECURITY THROUGH STRENGTH, http://www.securitythroughstrength.com/ (last visited Feb.
18, 2015) (“Security Through Strength is the political committee helping United States Senator Lindsey
Graham (R-SC) ‘test the waters’ for a potential 2016 run for president. The committee will fund the
infrastructure and operations allowing Graham to travel the country, listen to Americans, and gauge support
for a potential presidential candidacy.”).

The most common organizational structures being used in the 2016 presidential election cycle are
super PACs and multicandidate PACs (a.k.a. leadership PACs). A small number of prospective candidates
in this election cycle, and many prospective candidates in past election cycles, have also utilized 527
organizations, 501(c)(4) organizations and state PACs. All of these types of organizations are described in
greater detail in Section 111, below.

Except under limited circumstances discussed in Section I11 below, whereby the eventual
presidential candidate committee reimburses a federal multicandidate committee (a.k.a. leadership PAC)
for “testing the waters” expenditures.

! See, e.¢., Tillman Act, ch. 420, 34 Stat. 864 (1907) (prohibiting contributions from corporations to
federal candidates).

See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976) (upholding the individual contribution limit); FEC
v. Beaumont, 539 U.S. 146 (2003) (upholding ban on corporate contributions).

2
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in the Court’s 1976 decision in Buckley v. Valeo upholding the $1,000 contribution limit,’
the Court explained:

It is unnecessary to look beyond the Act’s primary purpose to limit the
actuality and appearance of corruption resulting from large individual
financial contributions in order to find a constitutionally sufficient
justification for the $1,000 contribution limitation. . . . To the extent that
large contributions are given to secure a political quid pro quo from
current and potential office holders, the integrity of our system of
representative democracy is undermined. . . .

Of almost equal concern as the danger of actual quid pro quo
arrangements is the impact of the appearance of corruption stemming from
public awareness of the opportunities for abuse inherent in a regime of
large individual financial contributions.™

The $1,000 candidate contribution limit challenged and upheld in Buckley has since been
increased and is $2,700 for the 2016 presidential election.™

Regulation of “testing the waters” activities is crucial to maintaining the effectiveness of
our corruption-preventing candidate contribution restrictions. The FEC seemed to
understand this during the 1970s-80s, when the Commission regularly pushed back
against prospective candidate efforts to evade federal law. Through a series of Advisory
Opinions during the Commission’s early years, it made clear that many of the activities
being engaged in today by prospective 2016 candidates needed to be paid for with
candidate-permissible funds. The Commission’s most generous-to-prospective-candidates
Advisory Opinion came in 1986, when the Commission permitted then-Vice President
Bush to use a multicandidate PAC to engage in some “party building” and state/local
candidate support activities prior to the 1986 midterm election—and even that opinion
drew dissents from two out of six commissioners.*?

Regardless of whether one agrees with the FEC’s 1986 opinion that a prospective
presidential candidate could raise funds under the $5,000 multicandidate PAC during a

’ Federal Election Campaign Act Amendments of 1974, § 101(a), Pub. L. No. 93-443, 88 Stat.
1263. The Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81 (BCRA), then
increased the candidate contribution limit to $2,000 and provided for its adjustment in every odd-numbered
year to account for changes in the cost of living. BCRA § 307, 116 Stat. at 102 (codified at 52 U.S.C.
§30116(a)(1)(A), (c)). In 20186, the limit on contributions from individuals to candidates is $2,700. Price
Index Adjustments for Expenditure Limitations and Lobbying Bundling Disclosure Threshold, 80 Fed.
Reg. 5750, 5752 (Feb. 3, 2015).

10 Buckley, 424 U.S. at 26-27 (footnote omitted). See also Citizens United v. FEC, 558 U.S. 310,
345 (2010) (“Buckley first upheld . . . FECA’s limits on direct contributions to candidates. The Buckley
Court recognized a ‘sufficiently important’ governmental interest in ‘the prevention of corruption and the
appearance of corruption.’”); McCutcheon v. FEC, 134 S. Ct. 1434, 1442 (2014) (“This case does not
involve any challenge to the base limits, which we have previously upheld as serving the permissible
objective of combatting corruption.”).

1 See supra note 9 and accompanying text.

12 See FEC Advisory Opinion 1986-06 (Fund for America’s Future).

3



midterm election year for the purported purposes of “party building” and supporting other
candidates, the Commission has never approved the use of unlimited funds to pay for
activities of the sort prospective 2016 presidential candidates are engaged in today, less
than a year before the presidential caucus and primaries begin. But for decades the FEC
has failed to adequately enforce its “testing the waters” regulations and things have

gotten progressively worse. Jeb Bush’s reported plan to raise $100 million in unlimited
super PAC contributions during the first quarter of 2015 is not merely a difference of
degree from his father’s mid-80s activities, it is a difference of kind.

This paper aims to explain all of this. Section | puts prospective candidate activities in
historical context. Section Il details the activities of some of the most talked-about
prospective 2016 presidential candidates. And Section 111 details relevant federal laws
and FEC guidance regarding “testing the waters.”

The FEC’s lack of enforcement of candidate contribution limits with respect to “testing
the waters” activities is inexcusable. It is time for the FEC to end this long-existing and
recently worsening abuse of federal campaign finance law.

l. Not a New Problem—A Historical Perspective: 1977-2012

Prospective presidential candidates’ use of entities other than federal candidate campaign
committees (e.g., federal multicandidate PACs, federal leadership PACs, federal super
PACs, state PACs, 501(c)(4) organizations, 527 organizations) to evade campaign
finance restrictions while laying the foundation for a presidential campaign is nothing
new. Indeed, Colby College Professor of Government and Campaign Legal Center board
member Anthony Corrado published a book on the topic in 1992, Creative Campaigning:
PACs and the Presidential Selection Process, detailing the history of this practice from
its inception in 1977 through the early 1990s.*?

Contribution limits were first imposed on presidential candidates for the 1976 election. It
took only one election cycle campaigning under a contribution limit for Ronald Reagan
and his lawyers to find a way around the limit. In January 1977, Reagan converted his
1976 candidate campaign committee ($1,000 contribution limit) into a multicandidate
PAC ($5,000 contribution limit)—the type of committee that exists to support other
peoples’ campaigns, not the founder’s own campaign.'* Reagan named the
multicandidate committee Citizens for the Republic,’® and used $1.6 million left over
from his 1976 presidential campaign to begin his 1980 campaign while skirting the
$1,000 limit that would apply if he had converted his 1976 campaign committee into a
1980 campaign committee.

13 ANTHONY CORRADO, CREATIVE CAMPAIGNING: PACS AND THE PRESIDENTIAL SELECTION

PROCESS (1992).

1 Such multicandidate political committees are often referred to casually as “leadership PACs,”
though as a technical legal matter, a “leadership PAC” is a specific type of multicandidate PAC that is
established by federal candidate or officeholder other than that candidate/officeholder’s authorized
campaign committee. See 52 U.S.C. § 30104(i)(8)(B).

1 CORRADO, supra note 13, at 2.



Using a strategy successfully employed by Richard Nixon in the years preceding his 1968
victory, Reagan planned to support conservative candidates and causes to lay a
foundation for his 1980 presidential run.'® Corrado’s description of Reagan’s Citizens for
the Republic PAC is worth quoting at length:

Reagan and his advisors soon realized that this committee could also be
used to conduct a wide range of campaign-related activities that would
keep Reagan in the public spotlight and allow him to expand his political
organization for a possible run in 1980. This insight became the operative
principle that determined most of the PAC’s subsequent actions. The
surplus funds from the 1976 campaign were used as “seed money” to
finance an extensive fundraising operation, which raised close to $5
million and developed a list of approximately 300,000 active donors, all of
whom were likely prospects for future campaign contributions. The PAC
used some of these funds to hire a staff, cover administrative costs, and
make contributions to Republican candidates and party organizations.
Most of the funds, however, were used to retain professional consultants,
finance political outreach programs, organize volunteer recruitment
efforts, publish a committee newsletter, subsidize Reagan’s travel and
public appearances, and host receptions. These operations were aimed at
increasing Reagan’s presence in crucial primary states, improving his
support among party activists, and maintaining his public visibility. The
committee thus served as a scaled-down campaign committee, providing
Reagan with the essential resources and services needed to launch his
1980 campaign.’

Reagan could have simply re-designated his 1976 presidential campaign committee as his
1980 presidential campaign committee; doing so would have been the approach most
consistent with the letter of campaign finance laws. As explained in greater detail in
Section 11, federal campaign finance law defines “expenditure” as money spent “for the
purpose of influencing” an election for federal office.'® A person who makes more than
$5,000 in “expenditures” seeking election to federal office—i.e., spends more than
$5,000 for the purpose of influencing their own election to office—is a “candidate” under
feder% law'® and must register a candidate campaign committee with the FEC within 15
days.

Reagan seemingly had every intention of spending the $1.6 million left over from his
1976 campaign, as well as additional funds raised by Citizens for the Republic PAC
under a $5,000 limit, “for the purpose of influencing” his 1980 campaign. But Reagan’s
lawyers knew they could tell a different story to the FEC, namely, that Reagan was

10 Id. at 2 n.3 (citing Reaganites to Back G.O.P. Conservatives, N.Y. TIMES, Feb. 1, 1977, at A12;
HERBERT E. ALEXANDER, FINANCING THE 1980 ELECTION (1983)).
ol Id. at 2 (emphasis added) (endnote omitted).

18 52 U.S.C. § 30101(9)(A)(i) (defining “expenditure”).
19 See id. § 30101(2) (defining “candidate™).
2 Id. § 30102(e)(1).



simply supporting other candidates and causes he liked. By doing so, Reagan raised funds
under the $5,000 per year multicandidate PAC contribution limit, instead of under the
then-$1,000 (now $2,700) per election candidate contribution limit. Consequently,
Reagan was able to hit up his wealthiest supporters for $5,000 in 1977, $5,000 in 1978
and $5,000 in 1979, before launching his official campaign in March 1979 and then going
back to the same supporters again for a $1,000 contribution to his 1980 candidate
campaign committee.?

As Corrado explained: “By maintaining this facade, Reagan was able to spend two years
running for president in direct violation of the spirit of the presidential campaign finance
regulations and the major provisions of [Federal Election Campaign Act (FECA)]. A new
loophole in the campaign finance system was thus created.”?

Reagan and his Citizens for the Republic PAC created the roadmap for skirting the
candidate contribution limit and others immediately followed suit. Leading up to the
1980 election, four of the ten major presidential candidates sponsored multicandidate
PACs (Reagan, Bush, Connally and Dole).?® Leading up to the 1984 election, five of the
nine major presidential candidates sponsored multicandidate PACs, with Walter Mondale
becoming the first Democrat to take advantage of the multicandidate PAC strategy.?
And, according to Corrado, a “virtual explosion in the number of candidate-sponsored
PACs occurred in advance of the 1988 prenomination contest.”*

This “virtual explosion” prior to the 1988 presidential election is noteworthy because,
while nine of the fourteen major presidential candidates established federal
multicandidate PACs, three others pushed the legal boundaries even farther. Republican
Pete du Pont relied on a state PAC formed in Delaware, while Democrats Gary Hart and
Reverend Jesse Jackson set up nonprofit organizations, the Center for a New Democracy

2 Reagan finally registered a presidential campaign committee with the FEC in March 1979—yet

maintained his position as Chairman of Citizens for the Republic PAC until November 1979. A group
called the National Committee for Effective Congress filed a complaint with the FEC alleging that Citizens
for the Republic PAC and the Reagan For President committee should be deemed “affiliated” committees
under federal law—meaning treated as a single political committee. The FEC seemingly did not examine
Reagan’s activities prior to his March 1979 campaign launch for possible “testing the waters” violations,
nor did it consider the complainant’s “affiliation” argument. But the FEC did conclude that Citizens for the
Republic PAC had made illegal in-kind contributions to the Reagan For President committee during the
period of time in 1979 when Reagan was both a self-identified presidential candidate and Chairman of
Citizens for the Republic PAC. The violations related to mass mail sent out by Citizens for the Republic
PAC promoting Reagan’s candidacy, the Reagan For President committee’s free use of some Citizens for
the Republic PAC equipment, Citizens for the Republic PAC’s payment of certain Reagan travel expenses,
etc. Finally in 1984, Conciliation Agreements were signed between the FEC, the Reagan For President
committee and the Citizens for the Republic PAC, with the campaign committee paying a $4,000 fine and
the PAC paying a $1,000 fine. See General Counsel’s Brief, MUR 950 (Aug. 25, 1983); see also
Conciliation Agreement (In Re Reagan for President), and Conciliation Agreement (In Re Citizens for the
Republic Committee), MUR 950 (Feb. 24, 1984), available at http://fec.gov/disclosure_data/mur/950.pdf.
2 CORRADO, supra note 13, at 4.

B Id. at 73.
2 Id. at 76.
% Id. at 77.
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and the National Rainbow Coalition, respectively, which were not registered as PACs
anywhere.?®

The significance of this development in the 1988 election cycle cannot be overstated.
Although the use of federal multicandidate PACs to skirt the candidate contribution limit
was an unfortunate development in campaign practice that undermined the federal law
$1,000 candidate contribution limit, at least those working through a federal
multicandidate PAC were still bound by a $5,000 contribution limit and the federal law
ban on corporate and labor union contributions. The use of nonprofit organizations not
registered as PACs meant fundraising free of any contribution limits or restrictions, while
the use of state PACs meant fundraising subject only to the restrictions of the particular
state’s laws, creating the opportunity for prospective candidates to cherry-pick states with
no restrictions on contributions.

So by the 1988 presidential election cycle, nearly all of the vehicles popular today for
skirting federal candidate contribution limits were in use—federal multicandidate PACs,
state PACs and various nonprofit entities.

The 2012 presidential election cycle—the first following the Supreme Court’s landmark
2010 decision in Citizens United v. FEC—added a new element to presidential elections:
the super PAC. Nearly every major candidate in the 2012 cycle was supported by a
dedicated super PAC once their campaign was in full swing. However, super PACs were
not utilized during the 2012 cycle by prospective candidates for “testing the waters”
activities.

Eventual 2012 Republican Party nominee Mitt Romney, for example, used a variety of
entities to lay the foundation of his campaign before establishing a formal campaign
committee. He maintained a federal multicandidate PAC, as well as state PACs in lowa,
New Hampshire, South Carolina, Michigan and Alabama.?” According to USA Today,
Romney’s federal multicandidate PAC raised $7.4 million in 2010, but contributed only
$827,708—Iless than 12%—to other candidates and committees.”® The rest was absorbed
by fundraising, staff and other administrative costs. Similarly, according to the New York
Times, his Alabama PAC, which was permitted by state law to accept unlimited
individual and corporate contributions, raised more than $440,000 in 2010 and donated
only “$21,500—Iess than 5 percent of what it has raised—to state and local candidates in
Alabama.”® The New York Times reported that a “vast majority of the just over $300,000
Mr. Romney’s Alabama PAC has reported spending [in 2010 had] been directed back to
the Boston headquarters of Free and Strong America, paying for, among other expenses,
a significant part of the salaries of Mr. Romney’s political staff, who will almost certainly
form the core of his presidential campaign if he decides to run.”*

26
Id.
e Michael Luo, Romney, Weighing Run, Leans on State PACs, N.Y. TIMES, Nov. 20, 2010,
http://www.nytimes.com/2010/11/21/us/politics/21romney.html? r=2.
2 Fredreka Schouten, GOP fundraising avoids campaign limits through PACs ahead of 2012, USA TODAY, Dec.

30, 2010, http:/Avwww.usatoday.com/news/washington/2010-12-30-1Agopprez30 ST _N.htm.
2 Luo, supra note 27.
%0 Id.
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Romney was not alone. Politico reported early in 2011 that Newt Gingrich raised more
than $14 million dollars in 2010 through both his 527 group American Solutions for
Winning the Future ($13.7 million), and his federal multicandidate PAC American
Solutions PAC ($737,000).* Politico described the 527 organization’s activities, based
on reports filed with the IRS:

The group—which has helped Gingrich remain a player in policy and
political discussions—pays for advertising, office space, polling, a slick
web presence and Gingrich and his staffers’ travels around the country.
It’s raised $52 million since its launch, and it maintains a 19-person staff
and one of the biggest supporter lists in Republican politics, which could
be rented by a potential Gingrich presidential campaign.®

To the extent that Romney and/or Gingrich paid “testing the waters” expenses—
including any travel, polling or staff expenses incurred in the process of determining to
run for president—with corporate funds or funds from candidate-permissible sources that
exceeded $2,500 per donor, they violated federal law. The FEC has made no public
mention of investigations or enforcement actions regarding possible “testing the waters”
violations by these candidates.

1. Prospective 2016 Candidate Activities

Nearly all of the prospective candidates in the 2016 presidential election are raising and
spending funds outside the $2,700 federal candidate contribution limit, with many also
receiving corporate contributions. And though the list of prospective 2016 candidates
contains far more Republicans than Democrats, over the past decades prospective
candidates from both major parties have raised and spent non-candidate-permissible
funds while laying the foundations of their eventual presidential campaigns.*

s Kenneth P. Vogel, Newt Gingrich haul far outpaces other 2012 hopefuls, POLITICO, Feb. 5,
322011, http://www.politico.com/news/stories/0211/48864.html.
Id.

s For example, then-Senator Barack Obama spent more than $3.7 million through his federal

leadership PAC, Hope Fund, during the 2005-06 election cycle before launching his presidential election
campaign, with only $728,000 being distributed as contributions to other candidates. See Hope Fund
Summary: 2006 Cycle, CTR. FOR RESPONSIVE POLITICS, http://www.opensecrets.org/pacs/expenditures.
php?cmte=C00409052&cycle=2006.

Similarly, then-Senator Hillary Clinton spent more than $2.9 million though her federal leadership
PAC, HILLPAC, in 2005-06, before launching her presidential election campaign, with only $600,000
being distributed as contributions to other candidates. See HILLPAC Summary: 2006 Cycle, CTR. FOR
RESPONSIVE POLITICS, http://www.opensecrets.org/pacs/lookup2.php?striD=C00363994&cycle=2006 (last
visited Feb. 18, 2015).

Democratic Senator Chris Dodd of Connecticut spent more than $1.2 million through his federal
leadership PAC, CHRIS PAC, in 2005-06 before launching his presidential election campaign, including
more than $400,000 in administrative expenses. By contrast, Dodd spent only $116,000 through CHRIS
PAC in 2009-10, with nearly all of it contributed to other candidates. See CHRIS PAC Summary:2006
Cycle, CTR. FOR RESPONSIVE POLITICS, http://www.opensecrets.org/pacs/lookup2.php?striD=C00391961&
cycle=2006 (last visited Feb. 18, 2015).
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Here is what we know so far about potential “testing the waters™ activities by prospective
2016 presidential candidates (in alphabetical order).

Joe Biden

When asked on Good Morning America in January 2015 whether there is a chance that he
would challenge Hillary Clinton for the Democratic Party’s 2016 presidential

nomination, Vice President Joe Biden laughingly replied “Yes. There’s a chance, but I
haven’t made my mind up about that, we’ve got a lot of work to do between now and
then. There’s plenty of time[.]”** “He added that he doesn’t think a decision on a bid
needs to be made ‘until the summer,” noting that the race is ‘wide open on both sides’ and
repeated that his focus right now is his duties as vice president.”*

But while Clinton is supported by the super PACs Ready for Hillary and Priorities USA
Action, Biden, according to the Wall Street Journal, “is one of the few potential
candidates with no political organization, nonprofit, foundation, or campaign staff-in-
waiting.”*® It remains to be seen the extent to which Biden will engage in “testing the
waters” activities and how he will pay for such activities. Time will tell whether Biden
engages in legally questionable pre-candidacy activities as so many of his prospective
candidate counterparts seem to be doing.

John Bolton

In November 2014, former U.S. Ambassador to the United Nations John Bolton told The
Daily Caller that “he is considering a run for president in 2016 as a Republican.”*’
Bolton reportedly commented that “we don’t know who is in and who is out yet, so I
want to see a little bit of what happens” and that “he plans to continue ramping up his
activities in the John Bolton PAC and SuperPAC.”*® Bolton created both a
multicandidate PAC (“John Bolton PAC”)* and a super PAC (“John Bolton Super
PAC”)* in March 2013. According to FEC disclosure records, Bolton’s super PAC
received more than 80 contributions in excess of $5,000 in 2014, including several
$500,000 contributions. Oddly, as of February 2, 2015, Bolton’s super PAC website
donation page was only soliciting contributions up to $5,200—the 2013-14 election cycle
amount a candidate could permissibly receive from a married couple contributing jointly
(i.e., 2x$2,600). According to the “news” page on the John Bolton PAC website, Bolton
traveled to lowa in late January 2015 to speak at the lowa Freedom Summit—a well-
known proving ground for prospective presidential candidates.** In late January 2015,

3 Lucy McCalmont, Joe Biden on 2016: ‘There’s a chance’, POLITICO, Jan. 21, 2015,
Qsttp:llwww.politico.com/storv/2015/01/i0e-biden-hiIIarv-cIinton-eIection-2016-democrats-114436.html.
Id.
% Byron Tau, With No Organization, Biden Would Enter 2016 Race at Disadvantage, WALL ST. J.,
Jan. 22, 2015, http://blogs.wsj.com/washwire/2015/01/22/with-no-organization-biden-would-enter-2016-
race-at-disadvantage/.
3 Alex Pappas, With Eyes On Rand And Hillary, John Bolton Says He Is Mulling Presidential Bid,
THE DAILY CALLER, Nov. 5, 2014, http://dailycaller.com/2014/11/05/with-eyes-on-rand-and-hillary-john-
3t‘)soIton—says—he—is—mulIinq—presidential-bid/.
Id.
% See JOHN BOLTON PAC, http://www.boltonpac.com/ (last visited Feb. 18, 2015).
40 See JOHN BOLTON SUPER PAC, http://boltonsuperpac.com/ (last visited Feb. 18, 2015).
4 See News, JOHN BoLTON PAC, http://www.boltonpac.com/news/ (last visited Feb. 2, 2015).
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Bolton reportedly told a Boston Herald columnist “I’'m not saying no” and that he will
make an official announcement soon.*> And after appearing at the lowa Summit, Bolton
made his way to New Hampshire for an early February appearance.”® To the extent
Bolton uses funds raised from individual donors in amounts exceeding the $2,700
candidate contribution limit, or any corporate/union funds, to pay for “testing the waters”
activities to determine whether he should run for president, he is violating federal
campaign finance law.**

Jeb Bush

Former Florida Governor Jeb Bush announced in mid-December 2014 that he was
planning to “launch a political action committee tasked with ‘exploring a presidential
bid.”**® Bush reportedly said: “I have decided to actively explore the possibility of
running for President of the United States.” This sounds like an intention to test the
waters—i.e., engage in activities to determine whether to become a candidate. Yet Bush
went on in early January to set up a super PAC and a multicandidate PAC, two entities
eligible to accept funds exceeding the $2,700 limit that applies to “testing the waters”
fundraising.*® If Bush, through either of these PACs, uses funds in excess of $2,700 per
donor and/or corporate or union funds to pay for “testing the waters” activities, he will
have violated federal campaign finance law.

To date, Bush has been on a fundraising tear. According to Bloomberg Politics, “Bush
tore through Washington [in late January], impressing the lobbyists and potential donors
he met for the first time and leaning on old family friends to help raise huge sums of
money as he considers a run for the White House.”*’ “Bush’s allies are citing a first-

quarter fundraising goal of $100 million as they approach donors around the country.”*

42 Adriana Cohen, Adriana Cohen: No man better than John Bolton for our top job, BOSTON

HERALD, Feb. 1, 2015, http://www.bostonherald.com/news_opinion/columnists/adriana_cohen/2015/01/
adriana_cohen_no_man_better_than_john_bolton_for_our.

4 See Matt Stout, Next stop NH: John Bolton mulls run for president, BOSTON HERALD, Feb. 2,
2015, http://www.bostonherald.com/news_opinion/local_coverage/herald _bulldog/2015/01/

next stop_nh_john_bolton_mulls_run_for_president.

As explained in Part 111(C)(2), FEC regulations permit a seldom-used, limited circumstance cure
to such a violation. Under 11 CFR 88 110.2(1) and 9034.10, if the “testing the waters” activities were paid
for by a multicandidate PAC, and the eventual candidate uses her authorized committee to reimburse the
multicandidate PAC within 30 days of becoming a candidate, the multicandidate PAC’s payment is not
deemed to be an illegal in-kind contribution to the candidate. This cure is not available to entities other than
multicandidate PACs (i.e., cure not available to super PACs, 527 organizations, etc.). And I have not found
examples of it being utilized in recent presidential election cycles. So this paper assumes that the cure will
unlikely be used by 2016 presidential candidates.

4 Jose A. DelReal, Jeb Bush forms PAC to explore presidential run, WASH. PosT, Dec. 16, 2014,
http://www.washingtonpost.com/blogs/post-politics/wp/2014/12/16/jeb-bush-forms-pac-to-explore-
presidential-run/.

4 Robert Costa, Jeb Bush and his allies form leadership PAC and super PAC, both dubbed Right to
Rise, WASH. PosT, Jan. 6, 2015, http://www.washingtonpost.com/blogs/post-politics/wp/2015/01/06/jeb-
bush-forms-new-pac-right-to-rise/.

d Michael C. Bender, Revving Up, Jeb Bush Rolls Through Washington, BLOOMBERG POLITICS, Jan.
22, 2015, http://www.bloomberg.com/politics/articles/2015-01-22/revving-up-jeb-bush-rolls-through-

washington.
48
Id.
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According to those who attended one of the D.C. fundraisers, “Bush’s team said they
planned to hold 60 fundraisers around the U.S. by March 31”—a “frenetic pace of nearly
one per day [that] will be focused mostly in the biggest states where the most political
money is available: Florida, New York, Texas, and California.”* Bush is reportedly
scheduled to hold a $25,000 per person fundraising dinner in Chicago on February 18 and
is aiming at a two-event total of $2 million for his day in Chicago.*

CNN reported in late January that, since forming his super PAC and multicandidate PAC
in early January, Jeb Bush has been “putting an acute focus on raising money and
building what his growing team of aides describe as a ‘shock and awe’ campaign
operation.” “Bush’s mission in these early days of the cycle is to keep his head down
and raise as much money as possible in an effort to muscle out his closest Republican
rivals, hire a talented staff and build a high-octane campaign apparatus that can go the
distance against Hillary Clinton in 2016.”°? One Bush-aligned strategist told CNN: “He is
still in the process of considering whether to run, but we are building and organizing. It’s
a pretty muscular financial and political organization.”53

If all of this “campaign operation” building, coast to coast travel and fundraising does not
constitute “testing the waters”—i.e., activities for the purpose of determining whether Jeb
Bush will become a candidate—it is difficult to imagine what would constitute “testing
the waters.” To the extent Bush uses funds raised from individual donors in amounts
exceeding the $2,700 candidate contribution limit, or any corporate/union funds, to pay
for “testing the waters” activities to determine whether he should run for president, he is
violating federal campaign finance law.>*

Ben Carson

Retired neurosurgeon Ben Carson is reportedly considering a presidential run and “says
he’1l announce before May 1 whether he’ll seek the presidency.” His supporters have
formed a super PAC named the National Draft Ben Carson for President Committee and
raised more than $12 million since 2013, including several contributions of $50,000 or
more and more than 25 contributions in excess of $5,000. According to the “FAQ” page
on the super PAC’s website, the “goal of the committee is not only to persuade Dr.
Carson to run for president, but also to lay the organizational and financial groundwork
necessary to secure the nomination and ultimately elect him as president in 2016.”

49

Id.
%0 Greg Hinz, Jeb Bush, Mark Kirk ramp up Illinois fundraising, CRAIN’S CHICAGO BUSINESS, Feb.
3, 2015, http://www.chicagobusiness.com/article/20150203/BLOGS02/150209937/jeb-bush-mark-Kirk-
ramp-up-illinois-fundraising.

> Peter Hamby, Jeb s invisible man strategy, CNN, Jan. 27, 2015, http://www.cnn.com/2015/01/26/
politics/jeb-bush-presidential-campaign-2016/.

32 Id.

%3 Id.

> As explained in Part 111(C)(2), it may be possible to cure such a violation in certain, very limited

circumstances. See discussion supra note 44.

% David Lightman, Ben Carson: ‘A lot of doors opening’ to White House bid, SACRAMENTO BEE,
Jan. 22, 2015, http://www.sacbee.com/news/politics-government/article7959123.html.

% See FAQ, NAT’L DRAFT BEN CARSON FOR PRESIDENT COMMITTEE, http://www.runbenrun.org/faq
(last visited Feb. 18, 2015).
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According to the super PAC’s website, in the event Carson becomes a candidate, the
super PAC “will change its name but will continue its organizational and fundraising
efforts in order to secure a strong, influential, nationwide grassroots network in support
of presidential candidate Dr. Ben Carson.”>’ According to other reporting, however, the
“man behind the Draft Ben Carson for President Committee has launched a new super
PAC that will snap into action when Carson announces a presidential bid.”*® Unlike many
other prospective 2016 presidential candidates, however, Carson appears not to be
involved in setting up and operating these super PACs. If Carson is indeed not involved
in operating this “super draft committee,” then its activities do not constitute “testing the
waters” by Carson.

Carson is, however, actively considering a presidential campaign and he is directly
associated with at least one non-candidate PAC. In August 2014, CNN reported that
Carson was “taking a significant step toward a 2016 presidential run by forming a
political action committee” called “One Nation—also the title of Carson’s book released
earlier this year.” According to the CNN piece, Carson told a group of supporters in
Florida at the time: “Now is the time to start all of the approepriate exploration and
investigation, and put down the structure that is necessary.” O It appears Carson’s
announcement of his new PAC’s name may have been premature, as another PAC with
the name One Nation has been registered with the FEC since 2009. Carson did, however,
create the USA First PAC® in August 2014, which has been operating as a
multicandidate PAC, raising $430,000 in the second half of 2014, in contributions up to
$5,000. Carson is also listed as the Chairman of the “Save Our Healthcare Project” of
American Legacy PAC, another multicandidate PAC that accepts contributions up to
$5,000 per donor per year.®

According to the Washington Times, “possible 2016 presidential candidate Ben Carson
has tapped Ryan Rhodes, a top political insider, to oversee his lowa campaign—and he
also plans to launch an exploratory committee in the coming two to three weeks[.]”®
This announcement was immediately followed by Carson’s trip to the lowa Freedom
Summit—a trip that was seemingly part of “testing the waters” process.

To the extent Carson uses funds raised from individual donors in amounts exceeding the
$2,700 candidate contribution limit, or any corporate/union funds, to pay for “testing the

57

Id.
%8 Rosie Gray, Draft Ben Carson Activist Launches New Super PAC, BuzzFEeD NEws, Jan. 5, 2015,
http://www.buzzfeed.com/rosiegray/draft-ben-carson-activist-launches-new-super-pac#.ihMzkb57x.

> Dana Davidsen, Ben Carson’s big 2016 move, CNN, Aug. 1, 2014, http://politicalticker.blogs.
cnn.com/2014/08/01/ben-carsons-big-2016-move/.
60
Id.
ol See USA FIRST PAC, http://usafirstpac.nationbuilder.com/ (last visited Feb. 18, 2015) (“USA First

Political Action Committee is a grassroots organization founded by Dr. Benjamin S. Carson, Sr. to further
engage American citizens in the democratic process and to support restorative political candidates.).

62 See Meet Our Team, AMERICAN LEGACY PAC, http://www.americanlegacypac.org/meet-our-team/
(last visited Feb. 18, 2015).

63 Cheryl K. Chumley, Ben Carson to launch exploratory committee ‘within the next two or three
weeks’, WASH. TIMES, Jan. 16, 2015, http://www.washingtontimes.com/news/2015/jan/16/ben-carson-to-
launch-exploratory-committee-within-/.
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waters” activities to determine whether he should run for president, he is violating federal
campaign finance law.®*

Hillary Clinton

Former Senator and Secretary of State Hillary Clinton is clearly the frontrunner for the
Democratic Party’s 2016 presidential nomination, but her campaign committees for past
elections were dissolved years ago and she has not played a direct role in creating any
new political committees in recent years. Like Ben Carson, Hillary Clinton is supported
by a super PAC, named Ready for Hillary, which she reportedly is not directly involved
with establishing or operating. According to the Wall Street Journal, Ready for Hillary
“raised nearly $9 million in 2014, more than twice as much as the previous year and more
than the groups affiliated with most Republicans known to be considering a 2016
presidential bid.”®® The Wall Street Journal explained: “The Ready for Hillary group is
not directly affiliated with Mrs. Clinton, but is collecting names and email addresses of
her supporters that it will make available to her campaign should she decide to run.”®
What the article fails to mention is that, as a super PAC, Ready for Hillary would be
prohibited from giving its supporter database to Hillary Clinton; instead, a Clinton
campaign committee would be required to pay fair market value for such a list. At any
rate, if Hillary Clinton is indeed not involved in operating this “super draft committee,”
then its activities do not constitute “testing the waters” by Clinton.

Clinton will also be supported by the super PAC Priorities USA Action and, perhaps, the
501(c)(4) Organizing for Action—both groups are run by former Obama campaign
manager and White House Deputy Chief of Staff Jim Messina, who has already
announced that Priorities USA will support Clinton.®” The super PAC reported $363,000
in receipts during the 2014 election cycle. The 501(c)(4) group is not required to disclose
its fundraising to the public. Because Clinton is not involved in operating these
organizations, their activities do not constitute “testing the waters” by Clinton.

Clinton is a board member of the Bill, Hillary and Chelsea Clinton Foundation and her
travel paid for by the foundation in 2013 has been characterized by the Republican
research arm America Rising as possibly politically-related, according to a Politico
article.®® Foundation payment for any “testing the waters” travel would violate federal
law. However, according to Politico, “Clinton spokesman Nick Merrill said in a
statement responding to America Rising that ‘her foundation travel in 2013 did not

64 As explained in Part 111(C)(2), it may be possible to cure such a violation in certain, very limited

circumstances. See discussion supra note 44.

6 Rebecca Ballhaus, Ready for Hillary PAC Raised Nearly $9 Million in 2014, WALL ST. J., Feb. 1,

56015, http://blogs.wsj.com/washwire/2015/02/01/ready-for-hillary-pac-raised-nearly-9-million-in-2014/.
Id.

o7 Obama Campaign Manager Jim Messina: “We Want Hillary Clinton To Be The Next President,”

“It’s Her Turn And Her Time,” REAL CLEAR POLITICS, Feb. 2, 2015, http://www.realclearpolitics.com/

video/2015/02/02/obama_campaign_manger_jim_messina_we_want_hillary clinton_to_be the next presi

dent_of the united_states.html.

68 Maggie Haberman, Clinton Foundation reports spike in travel expenses, POLITICO, Nov. 19,

2014, http://www.politico.com/story/2014/11/clinton-foundation-travel-expenses-113053.html.
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intersect at all with any political travel. There was no overlap. Period. The accusation is
patently, but not surprisingly given its source, false.”®°

Nevertheless, though Clinton is not publicly affiliated with any formal political
organizations, she is reportedly “assembling a massive campaign team-in-waiting.
According to the Washington Post, “[a]t this point, without so much as an announcement,
she has settled on—at the least—a campaign chairman, a campaign manager, a chief
strategist and lead pollster, another pollster, a lead media adviser, a communication
director, a deputy communications director, a focus group director and a communications
strategist. She is also closing in on a New York City campaign headquarters and a date to
make all of this official.”"*

5570

To the extent Clinton uses funds raised from individual donors in amounts exceeding the
$2,700 candidate contribution limit, or any corporate/union funds, to pay for recruiting
and/or hiring staff for “testing the waters” or actual campaign activities, or to engage in
any other “testing the waters” activities to determine whether she should run for
president, she is violating federal campaign finance law.

Chris Christie

With respect to running for the Republican Party’s 2016 presidential nomination, New
Jersey Governor Chris Christie has for years reportedly been “giving it a lot of
thought.”"? On January 23, 2015, Christie registered the Leadership Matters for America
PAC with the FEC—which appears to be multicandidate PAC (i.e., $5,000 contribution
limit), not a super PAC, though no contribution limit is listed on the “contribute” page of
the PAC’s website.”

According to a January 26, 2015 Huffington Post article, “New Jersey Gov. Chris
Christie has taken his firmest step yet toward running for president, launching an
organization that allows him to raise money for a potential 2016 campaign. Opening the
political action committee allows Christie to begin to hire staffers, build the foundations
of a campaign operation and travel across the country as he weighs a final decision on a
run. He’s not expected to announce a final decision until spring.””* The article notes that
“[i]n the past several months, Christie has courted donors, convened late-night briefing
sessions on foreign policy and made repeated visits to early-voting states[,]” and that

o Id.

0 Anne Gearan and Dan Balz, Official or not, Hillary Clinton builds a massive 2016 team-in-
waiting, WASH. PosT, Feb. 6, 2015, http://www.washingtonpost.com/politics/official-or-not-hillary-
clintons-2016-campaign-is-already-well-underway/2015/02/06/a78fc358-ac8d-11e4-ad71-
7b9eba0f87d6_story.html.

" Id.

& Corbett Daly, Chris Christie confidante says N.J. gov. mulling WH run, CBS NEws, Sept. 27,
2011, http://www.cbsnews.com/news/chris-christie-confidante-says-nj-gov-mulling-wh-run/.

s Contribute, LEADERSHIP MATTERS FOR AMERICA PAC, https://leadershipmattersforamerica.org/
contribute/ (last visited Feb. 18, 2015).

“ Jill Colvin, Chris Christie Launching Political Action Committee For Potential 2016 Presidential
Campaign, HUFFINGTON PoOsT, Jan. 26, 2015, http://www.huffingtonpost.com/2015/01/26/chris-christie-
pac_n_6544408.html.
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“[h]is PAC’s early hires include fundraisers and operators with presidential campaign
experience.”75

National Journal reported in late January 2015 that “Gov. Chris Christie is tapping Phil
Valenziano, a former top campaign official for Mitt Romney and lowa Gov. Terry
Branstad, as his top lowa operative as he builds out a team for a potential presidential
run[.]”"® And like other prospective 2016 presidential candidates, Christie spoke at the
lowa Freedom Summit in January.”” In early February, Christie embarked on a “trade
mission” to the United Kingdom, “a trip that will give Christie a chance to strengthen his
foreign policy credentials as he prepares for a potential presidential run.”"

To the extent Christie uses funds raised from individual donors in amounts exceeding the
$2,700 candidate contribution limit, or any corporate/union funds, to pay for “testing the
waters” activities to determine whether he should run for president, he is violating federal
campaign finance law."

Ted Cruz

Senator Ted Cruz has been identified as a “likely Republican presidential contender[]”
and in late January 2015 participated in a panel discussion with two other likely
contenders—Senators Rand Paul and Marco Rubio—*that offered a preview of the
themes expected to dominate the 2016 election.”®® The panel “took place at a private
meeting of wealthy donors hosted by Freedom Partners, a tax-exempt group that serves as
the hub of a political network supported by Charles and David Koch and other
conservative financiers.”®* Also at the Freedom Partners meeting, “[t]op officials in the
Koch brothers’ political organization . . . released a staggering $889 million budget to
fund the activities of the billionaires’ sprawling network ahead of the 2016 presidential
contest.”® And like many other prospective 2016 presidential candidates, Cruz traveled
to lowa in late January 2015 to speak at the lowa Freedom Summit.®®

» Id.
7 Shane Goldmacher, Chris Christie to Tap Ex-Romney Aide to Lead lowa Effort, NAT’L J., Jan. 23,
2015, http://www.nationaljournal.com/twenty-sixteen/chris-christie-to-tap-ex-romney-aide-to-lead-iowa-
effort-20150123.
7 Id.
78 Ashley Killough, Chris Christie trade mission to UK has political overtones, CNN, Feb. 1, 2015,
http://www.cnn.com/2015/02/01/politics/christie-london-trip/.
7 As explained in Part 111(C)(2), it may be possible to cure such a violation in certain, very limited
circumstances. See discussion supra note 44.
80 Matea Gold, Ted Cruz, Rand Paul and Marco Rubio decry income inequality, clash over foreign
policy, WASH. PosT, Jan. 26, 2015, http://www.washingtonpost.com/blogs/post-politics/wp/2015/01/26/ted
ég:ruz—rand—paul-and-marco—rubio—decry-income—inequality—cIash—over-foreiqn-poIicy/.

Id.
8 Fredreka Schouten, Koch brothers set $889 million budget for 2016, USA ToDAY, Jan. 27, 2015,
http://www.usatoday.com/story/news/politics/2015/01/26/koch-brothers-network-announces-889-million-
budget-for-next-two-years/22363809/.
8 Jennifer Jacobs, Prominent speakers at the lowa Freedom Summit, DES MOINES REG., Jan. 24,
2015, http://www.desmoinesregister.com/story/news/politics/2015/01/18/iowa-freedom-summit-
speakers/21934883/.
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Unlike non-federal-officeholder prospective 2016 presidential candidates, Senator Cruz is
prohibited by the federal law “soft money” ban from raising unlimited contributions into
a super PAC or other entity. Senator Cruz does operate a “leadership PAC,” Jobs, Growth
& Freedom Fund, which raises money under a $5,000 per year contribution limit. Cruz’s
leadership PAC reported raising just over $2 million during the 2-year election cycle that
ended December 31, 2014.

To the extent Cruz uses funds raised from individual donors in amounts exceeding the
$2,700 candidate contribution limit to pay for “testing the waters” activities to determine
whether he should run for president, he is violating federal campaign finance law.%*

Carly Fiorina
Former Hewlett-Packard CEO Carly Fiorina has made clear that she is “seriously

considering a run for the White House in 2016 and in June 2014 set up a super PAC,
Unlocking Potential PAC, which raised $1.8 million through the end of 2014, including
several contributions of $100,000 or more. In December 2014, National Journal reported
that Fiorina had “authorized members of her inner circle to seek out and interview
candidates for two key positions on her presidential campaign: political director and
communications director.”®® Then in early January 2015, CNN reported that Fiorina had
“hired a top Republican National Committee spokeswoman to join her political action
committee, another signal she is taking steps toward a bid for the White House later this
year[.]”87 The new hire, Sarah Isgur Flores, joined Fiorina’s super PAC and “[s]hould
Fiorina transition the PAC’s operations into a presidential campaign, Isgur Flores would
serve as deputy campaign manager, according to the PAC.”®®

Fiorina attended and spoke at the lowa Freedom Summit in January 2015. In early
February 2015, Fiorina self-identified as a “candidate,” telling Fox News: “I think many
candidates are at the point now where we’re starting to assess political support and
financial support, build a team. | am doing all those things as well.”®° Responding to a
question regarding building name recognition, Fiorina responded: “The way you deal
with that is to get out and meet people, go to lowa, to go to New Hampshire, to go to the
early states and make sure that people understand what you believe in and who you are
and what you want to accomplish. And so as | continue to consider this, that’s what I'm

8 As explained in Part 111(C)(2), it may be possible to cure such a violation in certain, very limited

circumstances. See discussion supra note 44.

8 Katie Pavlich, Carly Fiorina Reminds Hillary: Traveling is an Activity, Not an Accomplishment,
TOWNHALL.com, Feb. 3, 2015, http://townhall.com/tipsheet/katiepavlich/2015/02/03/carly-fiorina-
n1952085.

g Tim Alberta, Carly Fiorina Hiring for Presidential Campaign, NAT’L J., Dec. 18, 2014,
http://www.nationaljournal.com/politics/carly-fiorina-hiring-for-presidential-campaign-20141218.

8 Chris Moody, With eye on a presidential bid, Carly Fiorina hires Republican Party spokeswoman,
CNN, Jan. 2, 2015, http://www.cnn.com/2015/01/02/politics/carly-fiorina-hires-republican-party-
spokeswoman/.

8 Id.

8 Is Carly Fiorina the Republicans' 2016 dark horse?, FOXNEws.com, Feb. 3, 2015,
http://www.foxnews.com/transcript/2015/02/03/is-carly-fiorina-republicans-2016-dark-horse/ (transcript
from “The Kelly File” broadcast Feb. 2, 2015).
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going to continue to do.”* To this end, Fiorina “will return to New Hampshire” to “give

a keynote talk at a Feb. 10 ‘Politics and Eggs’ breakfast, an event sponsored by the New
England Council that has become a rite of passage for presidential candidates.”*

Based on Fiorina’s own remarks, as well as her recent activities, Fiorina may already be a
2016 presidential “candidate” for the purposes of the law and, at the very least, is
seemingly “testing the waters” of such a candidacy. To the extent Fiorina uses funds
raised from individual donors in amounts exceeding the $2,700 candidate contribution
limit, or any corporate/union funds, to pay for “testing the waters” activities to determine
whether she should run for president, or to actually campaign for president, she is
violating federal campaign finance law.

Lindsey Graham

As noted in the introduction, among the long list of prospective 2016 presidential
candidates, only two prospective candidates appear to be complying with the federal
campaign finance law requirement that individuals “testing the waters” of a presidential
campaign use funds raised under the $2,700 candidate contribution limit to pay for such
activities.” Senator Lindsey Graham is one of them. Graham announced in late January
2015 that he had formed a “testing the waters” committee called Security Through
Strength.” Contributions made via the organization’s website are limited to $2,700 per
person, and the donation page makes clear that corporate contributions are not
permitted.® In the event that Senator Graham decides to run for president, contributions
that have been made to his “testing the waters” committee will be treated as contributions
to his presidential campaign committee—i.e., any donor who has given the maximum
$2,700 to his “testing the waters” effort will not be able to contribute any more to his
primary election campaign. Senator Graham’s approach to exploring a 2016 presidential
run appears to be in full compliance with federal campaign finance law and should be
emulated by other prospective candidates.

Mike Huckabee
Former Arkansas governor and 2008 presidential candidate Mike Huckabee activities
related to another presidential campaign reportedly began in July 2013 when he met with

% Id.

o James Pindell, Former HP CEO Carly Fiorina to test waters for potential run at N.H. event,
BOSTON GLOBE, Jan. 12, 2015, http://www.bostonglobe.com/metro/2015/01/12/former-hewlett-packard-
ceo-carly-fiorina-returns-new-hampshire-next-month/UmQ7vjB77VNw1glIHSW25L /story.html.

% This allegation that all but two prospective candidates are not complying with federal campaign
finance law assumes that prospective candidates currently using federal multicandidate PACs to pay for
“testing the waters” activities will not reimburse such PACs using candidate-permissible funds once the
controlling individual creates a presidential campaign committee. If history is a reliable guide, this is a safe
assumption. See discussion of “reimbursement” option in Part IT[(B)(2), below.

% See SECURITY THROUGH STRENGTH, http://www.securitythroughstrength.com/ (last visited Feb.
18, 2015) (“Security Through Strength is the political committee helping United States Senator Lindsey
Graham (R-SC) ‘test the waters’ for a potential 2016 run for president. The committee will fund the
infrastructure and operations allowing Graham to travel the country, listen to Americans, and gauge support
for a potential presidential candidacy.”).

o See Donate Today, SECURITY THROUGH STRENGTH, https://secure.campaignsolutions.com/
securitythroughstrength/donation1/?initiativekey=05V6JP5P4RK8 (last visited Feb. 18, 2015).
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Chip Saltsman, who had managed his 2008 campaign.®> According to the Washington
Post, Saltsman encouraged Huckabee to call him when he was ready to “start mapping
out a run” and Huckabee did so a “couple days later” and said, “Let’s go.”*® Huckabee
then formed a 501(c)(4) organization, America Takes Action, “to serve as an employment
perch for his political team”—the group employs Saltsman and strategist Bob Wickers,
Sarah Huckabee and a communications director, Alice Stewart, who is also a veteran of
the 2008 Huckabee campaign.”®’

By November 2014, Huckabee was “reconnecting with activists and enlisting staff to
position himself in a growing field of potential Republican presidential candidates.”*®
Huckabee led “more than 100 pastors and GOP insiders from early primary states on a
10-day overseas trip with stops in Poland and England” in mid-November [.]”99 And
advisers were reportedly already scouting real estate for a possible presidential campaign
headquarters and Huckabee was scheduled in November to hold “private meetings with
powerful GOP financiers in Las Vegas, New York and California, gauging their interest
in being bundlers for his possible campaign and asking for pledges of five-to-six-figure
donations to his aligned organizations.”*® According to comments made by Huckabee’s
daughter in November 2014, his “heart is into it”” and “[h]e is personally engaged and
more a%%ressive in taking on meetings. He can’t wait to get back to South Carolina and
Iowa.”

In early January 2015, the Washington Post reported that Huckabee left his Fox News
show to “decide whether he wants to run for president.”*°* Huckabee announced his
departure on air, explaining: “I cannot bring myself to rule out another Presidential run. I
say goodbye, but as we say in television, stay tuned. There’s more to come.”'%
According to the Washington Post, ending his show was a “requirement for laying the
groundwork for a presidential run. As a policy, Fox ends relationships with commentators
who form exploratory committees or seriously intend to run for office.”'® An unnamed
Huckabee aide said that Huckabee “would not form a presidential exploratory committee
before April. Instead, the aide said, Huckabee will work with his non-profit group and his
PAC on various projects, and will only formally create a new political entity if he decides
to launch a campai,gn.”105

% Tom Hamburger and Robert Costa, Mike Huckabee rebuilds political team with eye on another

presidential run, WAsH. PosT, Nov. 12, 2014, http://www.washingtonpost.com/politics/mike-huckabee-
rebuilds-political-team-with-eye-on-another-presidential-run/2014/11/12/8cb28ccc-69b3-11e4-b053-
65cea7903f2e_story.html.
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102 Robert Costa and Katie Zezima, Huckabee to depart Fox News to consider 2016 presidential run,

WASH. POST, Jan. 3, 2015, http://www.washingtonpost.com/blogs/post-politics/wp/2015/01/03/huckabee-
to-depart-fox-news-to-consider-2016-presidential-run/.
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Huckabee joined many other prospective 2016 presidential candidates as a speaker at the
January 2015 lowa Freedom Summit'®® and has been touring the nation promoting his
new book, God, Guns, Grits, and Gravy. On a book tour stop in Sarasota, Florida,
Huckabee “sounded very much like a man getting closer to making a second run for the
White House as he explained why 2016 might be his year.” Huckabee explained that
“[e]ight years ago, most people didn’t know who I was,” and explained further: “I think
that is a very different equation for me going into this particular cycle. | think the money
will be very different for me. And hopefully the political support. And I’d like to believe
the results will be, t00.”10

In addition to raising and spending an undisclosed amount through his 501(c)(4) America
Takes Action, which can accept unlimited donations, Huckabee has also operated a
multicandidate PAC, Huck PAC, since April 2008, which reported receiving more than
$2 million in contributions during the 2013-14 election cycle.

To the extent Huckabee uses funds raised from individual donors in amounts exceeding
the $2,700 candidate contribution limit, or any corporate/union funds, to pay for “testing
the waters” activities to determine whether he should run for president, he is violating
federal campaign finance law.*®

Bobby Jindal
Louisiana Governor Bobby Jindal is reportedly considering a 2016 presidential election

campaign, with his political aspirations presently being supported by at least three
organizations—a 501(c)(4) organization called America Next,'® a federal multicandidate
PAC called Stand Up to Washington PAC,*'? and a federal super PAC called Believe
Again."! According to Politico, “Jindal plans to rebrand and ramp up his fundraising
efforts in the coming months as he eyes a presidential bid” and will soon “change the
name of his federal political action committee, currently called Stand Up to Washington,
to match that of a super PAC that’s already in place to back his potential 2016 run. Both
entities will soon be called Believe Again, according to an adviser.”**?

Jindal’s formal relationship with the super PAC is unclear, though the name-change plans
suggest a close relationship. The Washington Examiner reported: “[T]he decision by the

106 Id

107 Jeremy Wallace, On Sarasota stopover, a more confident Huckabee, HT PoLITics, Jan. 31, 2015,

http://politics.heraldtribune.com/2015/01/31/sarasota-stopover-confident-huckabee/.

As explained in Part 111(C)(2), it may be possible to cure such a violation in certain, very limited
circumstances. See discussion supra note 44.
109 See AMERICANEXT.ORG, http://americanxt.org (last visited Feb. 18, 2015).
110 See David Sherfinski, Bobby Jindal’s PAC boosted candidates in early presidential states in 2014,
WASH. TIMES, Dec. 3, 2014, http://www.washingtontimes.com/news/2014/dec/3/bobby-jindal-pac-
candidates-early-presidential.
1 Melinda Deslatte, Super PAC created to boost Bobby Jindal presidential bid, NOLA.com, Jan. 22,
2015, http://www.nola.com/politics/index.ssf/2015/01/super_pac_created to boost bob.html.
12 Katie Glueck, Gov. Bobby Jindal to rename PAC, ramp up cash quest, POLITICO, Jan. 30, 2015,
http://www.politico.com/story/2015/01/bobby-jindal-pac-2016-114777.html; see also BELIEVE AGAIN,
http://believeagain.gop/ (last visited Feb. 18, 2015).
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governor’s closest supporters to move ahead with Believe Again didn’t happen in a
vacuum: They wouldn’t have moved if they didn’t think he was running. Jindal has been
signaling for some time that he intends to seek the White House, and the opening of a
super PAC on his behalf was necessary if he hoped to be sufficiently resourced to prevail
in what is expected to be crowded, competitive GOP primary.”*!?

Jindal’s 501(c)(4) group, America Next, reportedly raised $3.1 million in unlimited
contributions from undisclosed donors in 2014, while his multicandidate PAC, Stand
Up To Washington, raised $274,000 in 2014 according to a disclosure report filed with
the FEC. The just-launched super PAC has not yet reported any fundraising data to the
FEC. According to Curt Anderson, a GOP operative who has worked on all of Jindal’s
campaigns since his first governor’s race in 2003, the 501(c)(4) America Next has
provided Jindal with a “platform to travel the country, build relationships with donors and
generate headlines.”*

To the extent Jindal uses funds raised from individual donors in amounts exceeding the
$2,700 candidate contribution limit, or any corporate/union funds, to pay for “testing the
waters” activities to determine whether he should run for president, he is violating federal
campaign finance law.''®

Martin O’Malley

Former Maryland Governor Martin O’Malley is reportedly considering a challenge to
presumed candidate Hillary Clinton for the Democratic Party’s 2016 presidential election
nomination. Though O’Malley “hasn’t officially declared his candidacy, . . . the
formation of an O’Malley PAC and frequent trips to key presidential primary states such
as lowa and New Hampshire indicate a high likelihood he’ll seek the office.”*’
According to reports filed with the FEC, O’Malley’s O’Say Can You See PAC,"® a
federal multicandidate PAC raising funds under a $5,000 limit, raised more than $1.3
million in the 2014 election cycle. The PAC had 32 staffers “on the ground in eight key
battleground states” in the 2014 cycle, including lowa, New Hampshire, South Carolina,
Nevada and Wisconsin.**®

13 David M. Drucker, Bobby's Believers: Conservatives launch draft-Jindal PAC, WASH. EXAMINER,

Jan. 22, 2015, http://www.washingtonexaminer.com/bobbys-believers-conservatives-launch-draft-jindal-
pac/article/25590707?custom_click=rss.

14 Glueck, supra note 112.
115 Id

116

As explained in Part 111(C)(2), it may be possible to cure such a violation in certain, very limited
circumstances. See discussion supra note 44

L Ben Wolfgang, O’Malley faces steep climb to 2016 White House bid, WAsH. TIMES, Oct. 19,
2014, http://www.washingtontimes.com/news/2014/oct/19/martin-omalley-faces-steep-climb-t0-2016-
president/?page=all.

18 See MARTIN O’MALLEY.COM, http://martinomalley.com/ (last visited Feb. 18, 2015).

19 Wolfgang, supra note 117; see also John Wagner, O’Malley, in wait-and-see mode, looks to
spring to launch race against Clinton, WASH. PosT, Dec. 26, 2014, http://www.washingtonpost.com/local/
md-politics/omalley-in-wait-and-see-mode-looks-to-spring-to-assess-chances-against-clinton/2014/12/26/
5b28e066-86¢3-11e4-b9b7-b8632ae73d25_story.html.
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According to the Washington Post, O’Malley’s PAC “has helped fund his extensive
travel over the past year and is paying the salaries of a modest but growing political staff.
Recent hires include senior adviser Bill Hyers, who managed New York Mayor Bill de
Blasio’s campaign, and policy director Sarah Miller, who was on the policy team of
Clinton’s 2008 presidential campaign.”*?° Although O’Malley’s aides say he has not
made a final decision about whether he is running, “it’s hard to see how the exposure that
comes with a White House run could hurt his prospects for future opportunities, whether
as a vice-presidential nominee, Cabinet member, television commentator—or presidential
candidate in 2020 or 2024.”*?!

The Washington Post reported in late January 2015 that O’Malley’s PAC added more
staff, “retaining two operatives who worked in Iowa last year as he continues to weigh a
2016 White House bid.”*** 0’Malley’s PAC “has hired Jake Oeth, a Des Moines-based
consultant who most recently served as political director for Bruce Braley, the state’s
unsuccessful Democratic nominee for U.S. Senate last year . . . . And O’Malley has kept
Brad Elkins on the payroll as a Washington-based staffer for his PAC. Elkins worked last
year as political director for Jack Hatch, the unsuccessful Democratic nominee for
governor in Towa.”*?

“O’Malley has been a frequent visitor to New Hampshire exploring a run for president”
and will be visiting the state again in March for two days, appearing at the “Wild Irish
Breakfast in Nashua on St. Patrick’s Day and address[ing] a major Democratic fund-
raiser in Concord the night before.”*** O’Malley is also heading back to Iowa “to see if
he can build on support for a White House bid during two trips here, one in March and
one in April, aides told The Des Moines Register” in early February.?

To the extent O’Malley uses funds raised from individual donors in amounts exceeding
the $2,700 candidate contribution limit, or any corporate/union funds, to pay for “testing
the waters” activities to determine whether he should run for president, he is violating
federal campaign finance law.*?

120 See Wagner, O’Malley, in wait-and-see mode, supra note 119.
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122 John Wagner, O’Malley, with eye on 2016, retains two political operatives with lowa experience,
WASH. PosT, Jan. 27, 2015, http://www.washingtonpost.com/local/md-politics/omalley-with-eye-on-2016-
retains-two-political-operatives-with-iowa-experience/2015/01/27/43df6060-a63f-11e4-a7¢c2-
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circumstances. See discussion supra note 44.
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George Pataki

Former New York Governor George Pataki told Fox News in early February 2015 that he
is ““seriously’ exploring a 2016 Republican bid for president.”**” According to Fox News,
Pataki “has been teasing his own run for the White House for some time. The three-term
former New York governor announced early on that he was weighing one, and in October
launched a super PAC called Americans for Real Change, which produced an ad this past
fall timed with earlier visits to New Hampshire, the first-in-the-nation primary state.”?®

Although a Pataki-centric website exists at americansforrealchange.com, the FEC’s
database of political committees includes a seemingly different, unrelated super PAC by
the name Americans for Real Change that was created in July 2012 and dissolved in July
2013, without ever having raised or spent any funds. Consequently, the legal status of the
super PAC reportedly created by Pataki in October 2014 is unclear. Pataki also reportedly
formed the super PAC Tipping Point in 2012, which reported no financial activity to the
FEC during the 2014 election cycle but which has not yet been terminated.*?

And Pataki announced in January 2015 that he had formed yet another super PAC named
We the People, Not Washington, which seems to be the super PAC he is actually utilizing
in 2015.%° The super PAC’s website states: ““We The People, Not Washington’ is a
Super PAC formed to support Governor Pataki’s future agenda . . . . Our country’s
irrational campaign finance laws make it nearly impossible for Governor Pataki to begin
a campaign for President. That’s why we are forming this Super PAC instead to ensure
that Americans can discuss the Governor’s vision for our nation’s future.”**

Pataki reportedly told the New Hampshire Union Leader “that the new PAC was an
important, major step in considering a possible presidential run.”*** The Boston Globe
reported in late January 2015 that Pataki was planning to “return to New Hampshire next
week to address a local Republican fund-raiser and speak to college students” and that the
“two-day visit on Tuesday and Wednesday marks his second visit to the Granite State this
month.”** According to the New York Times, “Mr. Pataki and his aides were frank about
its purpose: to provide Mr. Pataki with enough money and a platform to travel the
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country, with a presidential bid firmly in mind.”*** The article quoted Pataki as saying:
“If it weren’t for the election laws today, I could be running for president[.]”

Pataki’s comments to the New York Times, together with the mission statement on We the
People, Not Washington’s website, seem to be a clear admission that Pataki is using the
super PAC to test the waters of candidacy.

To the extent Pataki uses funds raised from individual donors in amounts exceeding the
$2,700 candidate contribution limit, or any corporate/union funds, to pay for “testing the
waters” activities to determine whether he should run for president, he is violating federal
campaign finance law.

Rand Paul

Senator Rand Paul has been identified as a “likely Republican presidential contender[]”
and, as noted above, in late January 2015 participated in a panel discussion with two
other likely contenders—Senators Ted Cruz and Marco Rubio—*that offered a preview
of the themes expected to dominate the 2016 election.”*® The panel “took place at a
private meeting of wealthy donors hosted by Freedom Partners, a tax-exempt group that
serves as the hub of a political network supported by Charles and David Koch and other
conservative financiers.”™*® Also at the Freedom Partners meeting, “[t]op officials in the
Koch brothers’ political organization . . . Monday released a staggering $889 million
budget to fund the activities of the billionaires’ sprawling network ahead of the 2016
presidential contest.”*%’

Unlike non-federal-officeholder prospective 2016 presidential candidates, Senator Paul is
prohibited by the federal law “soft money” ban from raising unlimited contributions into
a super PAC or other entity. Senator Paul does operate a “leadership PAC,” Reinventing
A New Direction--RANDPAC,* which raises money under a $5,000 per year
contribution limit. Paul’s leadership PAC reported raising just over $3.3 million during
the 2-year election cycle that ended December 31, 2014.

In late January 2015, Senator Paul “picked up the backing of the Republican Party of
Texas’ chairman, [Steve Munisteri,] who is stepping down from his role to take a position
as a national senior adviser to the Kentucky Republican’s presidential campaign-in-
waiting.”"*® “Munisteri will be tasked with helping Paul fine-tune his communications
strategy, as well as help guide Paul’s 0ng0in§ effort to appeal to minority and younger[]
voters, who typically vote for Democrats.”**’ Munisteri explained: “I don’t think we can
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